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THE FINAL OUTCOME OF THE FISHERIES ARBITRATION 

On the 15th of November, 1912, the United States and Great Britain 
formally ratified and put into effect an agreement ^ which, in conse- 
quence of diplomatic negotiations covering nearly two years, had been 
signed by their plenipotentiaries on the 20th of July, 1912, adopting 
with certain modifications the rules and method of procedure embodied 
in the award of the North Atlantic Coast Fisheries Arbitration Tribunal, 
rendered at The Hague on September 7, 1910, under which all questions 
hereafter arising in regard to the exercise of American fishing liberties 
under the treaty of 1818 may be determined in accordance with the 
principles laid down in the award. This agreement constitutes the 
final step which was necessary to complete and perfect the arbitration 
award and give it practical application; and the award and this agree- 
ment together establish for all time the extent of the rights and obligar 
tions of the inhabitants of the United States in the exercise of their 
fishing liberties under the treaty of 1818. 

The time has come, therefore, when it is possible to review this arbi- 
tration as a completed transaction and measure the value of the results, 
secured in the light of its ultimate outcome as finally settled by this, 
agreement. 

This arbitration was in some respects the most notable of the many 
international arbitrations in which the United States has participated. 
The fisheries dispute, the settlement of which was its purpose, had been 
a constant source of irritation and friction between the United States 
and Great Britain for nearly a century, and on several occasions had 
seriously strained the friendly relations between the two coimtries. 
Throughout the course of this dispute both coimtries exhausted every 
resource of diplomacy, short of arbitration, in attempting to bring about 
a satisfactory adjustment of the questions at issue, but without success. 
It was, therefore, a surprising and encouraging triumph for the cause 

' This agreement is printed in the Supplement to this Journal, page 41 . 

1 
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of arbitration in the settlement of international disputes, that, when at 
last arbitration was resorted to in this case, a result was secured which 
has been accepted on both sides as an eminently fair and satisfactory 
settlement of the controversy. 

It is true that neither side seeured all that it contended for, and per- 
haps hoped for, but that probably is inevitable in such an arbitration, 
and in considering the case now, after two years have elapsed since the 
award, it may fairly be said that if we have any cause for r^ret on 
our side oi the line, it is only because it was found necessary to call 
in foreign arbitrators to settle our differences with Canada and New- 
foundland. 

For a clear understanding of the questions involved in this contro- 
versy, a brief examination of its origin and historical development is 
necessary. 

At the close of the Revolution, the United States and Great Britain 
entered into their treaty of peace of 1783, by the third article of which 
the rights of the United States, as an independent nation, in the fisheries 
in the waters of the North Atlantic outside of the territorial waters of 
Great Britain were recognized, and special liberties of taking, drying, 
and curing fish on the shores and coastal waters within the jurisdiction 
of Great Britain were secured to the inhabitants of the United States. 

No question arose as to the meaning and effect of the provisions of 
this treaty until the close of the War of 1812 when, in the negotiations 
for the treaty of peace at Ghent in 1814, the British Commissioners in- 
formed the Commissioners of the United States that in so far as the 
fisheries provisions of the treaty of 1783 related to the inshore or coast 
fisheries. Great Britain regarded them as abrogated by that war. No 
question was then, or thereafter, raised as to the rights of the United 
States in the fisheries outside of British territorial waters, but formal 
notice was given '^that the British Government did not intend to grant 
to the United States gratuitously the privil^es granted by the former 
treaty of fishing withui the limits of the British Sovereignty and of 
using the shores of the British territories for purposes connected with 
the fisheries." The Commissioners of the United States, on the other 
hand, contended that inasmuch as these fisheries provisions of the treaty 
of 1783 merely secured to the United States the continued enjoyment of 
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preexisting rights upon the partition of the British North American 
empire at the close of the Revolution, such provisions were not subject 
to abrogation by war, and that no declaration or provision in the new 
treaty was required to continue in force these provisions of the old 
treaty. 

The positions thus taken were maintained by each side without change 
throughout the negotiations, with the result that no mention of the 
fisheries was made in the Treaty of Ghent as finally signed in 1814; and 
the question of whether or not the United States was entitled to the 
continued enjo3rment of these fishing liberties was left open for future 
discussion between the two governments. This question almost im- 
mediately became the subject of diplomatic correspondence which led 
to negotiations in 1816 between the two governments for the purpose of 
reaching, if possible, a mutually advantageous basis of settlement. 
These negotiations, after many interruptions and delays, were finally 
brought to a successful conclusion on October 20, 1818, when a new 
treaty was signed dealing with the fisheries and several other matters 
of difference between the two governments. By this treaty the United 
States secured for its inhabitants the liberty ''in common with British 
subjects" of taking, drying and curing fish on certain defined portions 
of the coasts of Canada and Newfoundland, including the coast of 
Labrador; and the United States renounced for its inhabitants the liberty 
theretofore enjoyed of taking, drying and curing fish "on or within 
three marine miles of any of the coasts, bays, creeks, or harbors of His 
Britannic Majesty's Dominions in America" not included within the 
defined limits. It was provided, however, that American fishermen 
should be admitted to enter such bays or harbors for the purposes of 
shelter, repairing damages, purchasing wood and obtaining water, but 
for no other purpose whatever, and that they should be under such 
restrictions as were necessary to prevent their taking, drying or curing 
fish therein, or in any manner whatever abusing the privileges thus 
reserved. 

This new treaty superseded the fisheries provisions of the earlier 
treaty which Great Britain had asserted were abrogated by the War of 
1812, and thus set at rest that discussion. Unfortunately, however, 
although thus disposing of the existing causes of dispute between the 
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two countries^ the fisheries provisions of this treaty contained new and 
unexpected causes of difference which, as the event has proved, were 
destined to vex the friendly relations between Great Britain and the 
United States for nearly a century. 

Several of the less important questions which arose during the coiuse 
of the controversy were disposed of by diplomatic discussion, and all 
the other differences which remained unsettled are covered by the 
several questions submitted for decision in this arbitration, and can 
more conveniently be considered in connection with the effect and 
meaning of the award, which is examined below. For the present it is 
sufficient to state that the differences as to the meaning of this treaty 
have brought into question not only the rights and duties of the American 
fishermen in the territorial waters of Great Britain affected by the treaty, 
but also the limitations of British sovereignty in such waters and the 
extent of the treaty waters themselves; and there has hardly been a 
time since this controversy b^an when some of these questions have 
not been the subject of diplomatic discussion between the two govern- 
ments. 

Attempts were made to compose these differences by arranging in 
the Reciprocity Treaty of 1864 and the Treaty of Washington of 1871 
for new and more extensive fisheries privileges for American fishermen 
in the territorial waters of Canada and Newfoundland in exchange for 
trade and other concessions granted by the United States to those 
Colonies. Both of these arrangements, however, served only a tem- 
porary purpose, and neither of them proved satisfactory to the United 
States. Another attempt to end this controversy was made in 1888 
when the so-called Bayard-Chamberlain Treaty was negotiated defining 
the rights and obligations of American fishermen in British territorial 
waters, but this treaty failed to secure the approval of the United States 
Senate and never became effective. Again in 1892 the so-called Blaine- 
Bond Treaty was negotiated adjusting the differences between the United 
States and Newfoundland, but this treaty was not ratified on account 
of opposition on the part of Canada, and a similar treaty negotiated in 
1902, known as the Hay-Bond Treaty, was finally rejected by the United 
States in 1905. 

With the rejection of this treaty the fisheries controversy, which 
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had been temporarily quiescent, broke out again with renewed vigor. 
The failure of the United States to ratify this treaty was r^arded by 
the Newfoundland Government as sufficient justification for terminating 
all the commercial privities which had always theretofore been ex- 
tended to American fishing vessels, both on the treaty coasts and on 
the other coasts of Newfoundland; and this new policy was adopted 
with the avowed purpose of compelling the United States to admit 
Newfoundland fish and fish products to the American markets free of 
duty, in exchange for enlarged trading and fishing rights on the New- 
foundland coasts. 

In carrying out this new policy the Newfoundland Government also 
imdertook to impose certain limitations and restrictions upon the exer- 
cise by the American fishermen of their treaty liberties in Newfoundland 
waters, which the United States r^arded as in conflict with their rights 
under the treaty. 

Such briefly, was the situation with which Mr. Root was called upon 
to deal when he became Secretary of State in the latter part of the year 
1905. 

An examination of the history of this controversy and the uniform 
failure of every previous attempt to settle it by submerging the disputed 
rights of the old treaty in enlarged fishing privileges exchanged for 
tariff concessions to Newfoundland and Canada, convinced Mr. Root 
that before a permanent settlement could be effected the respective 
rights of the parties under the treaty of 1818 must first be determined. 
He, therefore, proceeded at once to enter upon negotiations with Great 
Britain for the purpose of defining the fishing rights of American fisher- 
men under the treaty, and restraining the Colonial Governments from 
interfering therewith. It soon became evident in the diplomatic dis- 
cussion which ensued that, on account of the wide divergence of view 
between the two governments as to the true intent and meaning of the 
treaty provisions, it would be impossible to reach an agreement upon 
a common basis for a permanent adjustment of all the questions in dis- 
pute; and it was recognized on both sides that recourse must be had to 
arbitration. Accordingly, pursuant to the provisions of the general 
arbitration treaty of April 4, 1908 between the United States and Great 
Britain, which meanwhile had been entered into, a special agreement 
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for the arbitration of this controversy was concluded on January 27, 
1909. By this agreement seven questions, covering all the unsettled 
matters of difference growing out of the fisheries provisions of the treaty 
of 1818, were referred for decision to a tribunal of arbitration constituted 
in accordance with the provisions of The Hague Convention of October 
18, 1907 for the pacific settlement of international disputes, and special 
provisions were adopted governing the procedure before the Tribunal 
and providing an expeditious and effective method of giving practical 
effect to the award of the Tribunal, and of determining any new ques- 
tions which might arise in the future as to the meaning of the award, or 
of the fisheries provisions of the treaty of 1818. 

The Tribunal consisted of five members ^ who were selected by com- 
mon accord between the United States and Great Britain from the 
members of the Permanent Hague Court. As is customary in such 
cases, each government was represented by an agent.^ The agent in 
international proceedings acts for and stands in the place of his govern- 
ment before the Tribunal, and is responsible for the preparation and 
presentation of the case on his side, having general control over the 
proceedings on behalf of his government before the Tribunal, with all 
the necessary authority which such responsibilities entail. In addition 
to the agents, each government was represented by counsel,^ six appear- 

' Mr. H. Lammasch, Doctor of Law, Professor of the University of Vienna, Aulic 
Councillor, Member of the Upper House of the Austrian Parliament; His Excellency 
Jonkheer A. F. de Savomin Lohman, Doctor of Law, Minister of State, former 
Minister of the Interior, Member of the Second Chamber of the Netherlands; Honor- 
able George Gray, Doctor of Law, formerly United States Senator, Judge of the 
United States Circuit Court of Appeals; The Right Honorable Sir Charles Fitzpatrick, 
Doctor of Law, Chief Justice of Canada; Honorable Luis Maria Drago, Doctor of 
Law, former Minister of Foreign Affairs of the Argentine Republic, Member of the 
Law Academy of the University of Buenos Aires. 

' Honorable Chandler P. Anderson, Agent for the United States; The Honorable 
Allen B. Aylesworth, Minister of Justice of Canada, Agent for Great Britain. 

* Counsel for the United States: Honorable Elihu Root, Honorable George Turner, 
Honorable Samuel J. Elder, Charies B. Warren, Esquire, James Brown Soott, En- 
quire, and Robert Lansing, Esquire. 

Counsel for Great Britain: The Right Honorable Sir William Snowdon Robeon, 
Attorney General of Great Britain; The Right Honorable Sir Robert Bannatyne 
Blnlay, former Attorney General for Great Britain; The Honorable Sir Edward P. 
Morris, Prime Minister of Newfoundland; The Honorable Donald Morrison, Minister 
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ing on behalf of the United States, and seventeen on behalf of the British 
and Colonial Governments. 

The questions submitted for decision all called for an interpretation 
of the fisheries provisions of the treaty of 1818, and involved an examina- 
tion not only of the language of that treaty, but also of the events lead- 
ing up to it, and the subsequent governmental actions on each side 
bearing on its interpretation. The discussion of these questions, there- 
fore, required the compilation and presentation of all the material 
and pertinent evidence available showing the history of the American 
fishing rights in British waters from colonial days down to the present 
time, covering a period of more than one hundred and twenty-five years. 
This evidence comprised the diplomatic correspondence between the 
United States and Great Britain and the British Colonial correspondence 
bearing upon these questions, also all legislative and executive acts on 
both sides pertinent to the issues, together with all records, so far as 
they were available and material, of the negotiations leading up to, as 
well as the language of the treaties of 1783, 1814, 1818, 1854, 1871 and 
the unratified treaties of 1888, 1890 and 1902, and the modus vivendi 
relating to the fisheries entered into in 1885, and the subsequent ones 
of 1888, 1906, 1907 and 1908 respectively, and also a number of treaties 
between Great Britain and France, and the United States and France, 
in so far as they had a bearing upon the interpretation of the treaty of 
1818. 

Before the meeting of the Tribunal, the agent of each government de- 
livered to the other and to the members of the Tribunal a printed case 
presenting the evidence relied upon, and the conclusions drawn from it 
in support of the contentions of his government; and printed counter- 
cases in reply were also served, followed by printed arguments on the 
law, with citations of authorities and precedents. 

The Tribunal met on June first at The Hague to hear the oral argu- 
ments, which were presented by four coimsel on each side, Great Britain 
taking the opening, and the United States the closing argument, in 

of Justice of Newfoundland; Sir James S. Winter, former Attorney General of New- 
foundland; Mr. John S. Ewart, Mr. George F. Shepley, Sir H. Erie Richards, Mr. A. 
F. Peterson, Mr. W. N. Tilley, Mr. Raymond Asquith, Mr. Geoffrey Lawrence, Mr. 
Hamar Greenwood, Messrs. Blake and Redden, Mr. H. E. Dale. 
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accordance with an arrangement entered into by the agents and counsel. 
These arguments extended over a period of nine weeks from June 6th 
to August 12th, consuming forty sessions of the Tribunal. On Sep- 
tember 7thy within less than a month after the close of the oral argu- 
ment, the Tribunal announced its award. 

The first question submitted for decision called upon the Tribunal 
to determine to what extent, if at all, the British or Colonial Govern- 
ments were entitled, without the consent of the United States, to limit 
or restrain the time, methods, or implements of fishing by American 
fishermen exercising their treaty liberties in British territorial waters. 
Great Britain had already admitted, in the negotiations which resulted 
in this arbitration, that no such limitations could be imposed unless 
they were appropriate and necessary for the protection and preservation 
of the fisheries, and reasonable in themselves, and fair as between British 
and American fishermen. This admission was incorporated in the ques- 
tion as submitted for decision, and to that extent the contentions of 
both governments coincided. But the question of the enforcement 
against American fishermen of fishing regulations objected to by the 
United States as not appropriate, necessary, reasonable, or fair, remained 
to be determined. The importance of this question to the United States 
was due to the fact that, owing to the competition between the American 
fishermen and certain Newfoundland local interests, the Newfoundland 
Government was attempting to enforce a niunber of fishing regulations, 
some of which, although in form applying to all fishermen alike, in fact 
appUed only to American fishermen and constituted a very serious 
discrimination against them, and all of which were regarded by the 
United States as unreasonable and unnecessary. 

The clause of the treaty which gave rise to this feature of the con- 
troversy provided merely that "the inhabitants of the United States 
shall have forever, in common with the subjects of His Britannic 
Majesty, the liberty to take fish of every kind" on the so-called treaty 
coasts. The British contention rested on the argument that the words 
"in common with the subjects of His Britannic Majesty" meant that 
American fishermen should be on exactly the same footing as local fisher- 
men in British waters, and therefore subject to the same governmental 
control exercised by Great Britain and her Colonies over British subjects. 
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The United States, on the other hand, showed by the negotiations re- 
sulting in that treaty, as well as by means of the antecedent French 
fishing treaty rights on the Newfoundland coast, that the words "in 
common'* were used to negative the implication, which otherwise would 
have arisen, that American fishermen were to have an exclusive right 
of fishmg. The United States further maintained that, instead of sub- 
jecting American fishermen to local regulations, the effect of the treaty 
was either to establish a fishery common to both nations, in which the 
United States had an equal interest with Great Britain, thus creatbig 
an international servitude depriving Great Britain of a portion of her 
sovereignty in the treaty waters, or else, in the alternative, that the 
treaty must be regarded as imposing upon Great Britain a contractual 
obligation limiting the exercise of British sovereignty hi treaty waters, 
to the extent that the prerequisite of reasonableness must be deter- 
mined before regulations could be enforced against American fishermen, 
and that neither Great Britain nor her Colonies could be the sole judge 
of the question of reasonableness. 

Much to the satisfaction of Great Britain, the Tribunal did not sup- 
port the extreme contention of the United States that Great Britain had 
transferred to the United States sovereign rights in the treaty waters; 
but, equally to the satisfaction of the United States, the Tribunal further 
decided that, although British sovereignty in such waters remained 
intact, yet a limitation had been imposed upon the exercise of such 
sovereignty to the extent claimed by the United States, so that in case 
of any dispute as to the reasonableness of regulations their enforcement 
against American fishermen must be suspended until they were held to 
be reasonable, as defined in the award, by an impartial tribunal in ac- 
cordance with certain rules and a method of procedure which were em- 
bodied in the award and recommended by the Tribunal for the adoption 
of the two governments. The British Government objected strongly 
to some of these rules as an unnecessary limitation upon British sov- 
ereignty, and took the position that although they were embodied in 
the award, they did not form part of it, and were not bindmg upon the 
two governments, being merely hi the form of recommendations for their 
adoption, and that it was open to the two governments to reject them 
altogether, or adopt them with modifications. As a result of protracted 
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n^otiations, it finally appeared that Great Britain was willing to agree 
to the rules and method of procedure recommended by the Tribunal, 
if modified so that instead of suspending the operation of the Canadian 
and Newfoundland laws pending the determination of their reasonable- 
ness by an impartial tribunal, the Canadian and Newfoundland Govern- 
ments should be required to adopt regulations, relating to the fisheries 
in Canadian and Newfoundland waters, at least six months before the 
opening of the next fishing season when the laws were intended to go 
into effect. The reason for fixing six months as a minimum period was 
to give sufiScient time before its expiration within which the question 
of the reasonableness of any fisheries r^ulations which were objected 
to might be submitted to and decided by a permanent mixed fishery 
commission established by the two governments pursuant to the award 
recommendations. This modification, together with certain other 
modifications which were desired by the United States, were finally 
agreed to, and the rules and method of procedure recommended in the 
award, with these modifications, have now been adopted by both coun- 
tries in their agreement of July 20, 1912. These amended rules and 
method of procedure are based upon the decision of the Tribunal that 
neither the United States nor Great Britain, nor her Colonies, can be 
the sole judge of the reasonableness of fisheries regulations in treaty 
waters and they fulfil, quite as effectively as the rules originally recom- 
mended by the award would have fulfilled, the requirement of the award 
that the United States shall hereafter have an opportunity of having 
any dispute as to the reasonableness of fisheries regulations deter- 
mined by an impartial tribunal before such regulations are imposed 
upon American fishermen exercising their treaty liberties. 

In order to give the award practical application to existing regulations, 
and in accordance with a special provision for that purpose made in the 
arbitration agreement, the question of the reasonableness of all existing 
Canadian and Newfoundland regulations, to which the United States 
had previously objected, was referred by the Tribunal, at the request 
of the United States, to a commission of expert specialists on the ground 
that the determination of their reasonableness required an examination 
of their effect in actual operation, and expert information about the 
fisheries themselves. By the agreement of July 20, 1912, the jurisdic- 
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tion thus conferred upon the commission of expert specialists was trans- 
ferred to the Permanent Mixed Fisheries Commissions established in 
accordance with the award recommendations, so that now this com- 
mission has authority to pass upon the reasonableness not only of 
fisheries r^ulations hereafter adopted, but also of all existing fisheries 
regulations which the United States has objected to as unreasonable. 

Such, in general, were the results which have been secured as the 
outcome of this arbitration in relation to the issues presented by the 
first question, and it will be perceived that very substantial advantages 
have been gained by the United States. Under the conditions previously 
existing, the United States was at a considerable disadvantage because 
the Newfoundland and Canadian Governments were in a position to 
enforce the disputed fishing regulations in British waters and seize and 
confiscate American vessels for violating them, while the United States, 
on the other hand, had no alternative but forcible intervention, which 
was out of the question, or renewed diplomatic remonstrance and argu- 
ment, which had already proved to be futile. Now, however, before 
any fishing regulation can be enforced against American fishermen in 
treaty waters, the United States has the right to have the question of 
their reasonableness within the meaning of the award submitted to and 
decided by an impartial tribunal; and henceforth American fishermen 
will know before the b^inning of each season just what fisheries regula- 
tions will be in force for that season, thus putting an end to the prac- 
tice, which has heretofore prevailed upon the treaty coast, of imposing 
on short notice, or without any notice at all to the American fishermen, 
new r^ulations which were prejudicial and embarrassing to their fishing 
operations. 

The results thus secured would have been accepted by the United 
States as a satisfactory settlement of this question at any time during 
the history of the controversy, almost every Secretary of State who had 
occasion to discuss this question having expressed a willingness that 
American fishermen on the treaty coasts should be subject to just and 
reasonable fishery regulations, the determination, however, of the 
justness and reasonableness of such regulations not being left solely to 
Great Britain or her Colonies. 

The sixth question ranked next to the first in importance. This ques- 
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tion was introduced into the arbitration by Newfoundland, and was of 
recent origin. It called upon the Tribunal to determine whether or not 
the American fishermen were entitled under the treaty to fish in the bays 
on the Magdalen Island and on the southern and western coasts of 
Newfoundland, which formed part of the so-called treaty coasts. The 
Newfoundland contention that the treaty right of fishing did not extend 
to such ba3rs rested on the ground that ba3rs were expressly mentioned 
in the treaty as part of the Labrador treaty coast, and were not expressly 
mentioned in the treaty as forming part of the treaty coast of Newfound- 
land and the Magdalen Island, except as to drying and curing fish in the 
bays on the southern treaty coast of Newfoundland. The United States 
contended, on the other hand, that the right to fish in these ba3rs was 
included in the right to fish on these coasts generally, and that this was 
shown to be the intentions of the parties by the language of the treaty, 
and by the negotiations leading up to it, and by usage and custom, the 
actions of both governments in that r^ard having uniformly so inter- 
preted the treaty in actual practice ever since it was entered into. The 
Tribunal in its award overruled the contention of Great Britain on this 
question and sustained in all respects the contention of the United 
States. 

The peculiar importance of this question was due to the fact that if 
the Tribunal had decided that American fishermen were not at liberty 
to fish in the bays referred to, they would have been wholly debarred 
from the winter herring fisheries, and deprived of the most important 
source of supply of bait fishes necessary for the successful prosecution 
of the immensely valuable fisheries of the Grand Banks and other banks 
in the North Atlantic; and the Newfoundland Government would have 
been very much strengthened in its policy of exacting commercial con- 
cession from the United States in exchange for granting the privilege 
•of procuring bait fish. This question also involved a large pecuniary 
indemnity which Newfoundland was preparing to claim against the 
United States for the value of all the fish taken in these bays by American 
'fishermen during the past ninety years, which claim was disposed of by 
the award of the Tribunal. 

The fifth question called upon the Tribunal to determine whether 
the clause of the treaty by which the United States renounced the right 
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to fish on or within three marine miles of any of the bays of His Bri- 
tannic Majesty's Dominions in North America, applied to all indenta- 
tions of the non-treaty coasts, regardless of the size and shape of such 
indentations, which was the British contention, or applied only to such 
indentations of the coast as were within the three mile limit of jurisdic- 
tion measured seaward from the shore, which was the contention of the 
United States. The question of the meaning of the word ''ba3rs" in 
the renimciatory clause arose very early in the history of the controversy. 
It was then asserted on the part of Great Britain that any headlands on 
the coast, no matter how far apart, formed a bay, and that the line from 
which the three mile limit of exclusion extended seaward must be drawn 
between such headlands. This contention was supported by the no- 
torious opinion of the Law Officers of the Crown, rendered in 1841, in 
which they erroneously assumed that the word ''headlands'' appeared 
in the treaty, and that its use there justified this interpretation. The 
view has been expressed by many who have written on the fisheries 
dispute that this controversy as to hsLys could easily have been settled, 
and probably would never have become serious, if it had not been for 
the acquiescence of Great Britain in this inexplicable blunder on the 
part of the Law Officers of the Crown. 

On this question the Tribunal decided that the word ''bays" meant 
only those indentations which had the configuration and characteristics 
of a bay, taking the word in its geographical sense. They did not decide, 
however, that Great Britain had territorial jurisdiction over the waters 
of the large ba3rs beyond the usual distance of three miles from the shore. 
It is expressly stated in the award on this question that "the Tribunal 
is unable to understand the term 'bays' in other than its geographical 
sense," and also that ''though a state cannot grant rights on the high 
seas, it certainly can abandon the exercise of its right to fish on the 
high seas within certain definite limits." It is evident, therefore, that 
the effect of the award on this question is merely to impose upon the 
United States an obligation under the treaty to prevent American 
fishermen from fishing anywhere in the large bays, but that, except 
when such vessels are found within three miles of the shores of such 
ba3rs, they are still on the high seas and subject to American and not to 
British laws, and cannot be seized by British vessels. The question of 
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when an indentation has the characteristics of a bay was left open by 
the award. In order, therefore, "to render the decision more practicable 
and to remove the danger of future differences," the Tribunal recom- 
mended the adoption of a general rule covering all bays with exceptions 
as to certain enumerated bays with reference to which the line of de- 
limitation was expressly defined, which recommendations clearly con- 
tain an expression of the Tribunal's opinion as to the meaning and 
application to be given its answer with reference to the bays under 
consideration. 

These recommendations are substantially in accordance with the pro- 
visions of the unratified Bayard-Chamberlain Treaty of 1888, with 
several modifications favorable to the United States. It is understood 
that in considering the practical application of these recommendations, 
some questions arose between the two governments as to their effect in 
relation to certain of the Newfoundland bays, but as it appeared 
that the delimitation of the extent of the Newfoundland ba3rs could 
be postponed without any practical disadvantage to American fisher- 
men, it was not deemed advisable to delay the settlement of the other 
questions upon which an agreement had been reached pending the con- 
sideration of that question. The agreement of July 20, 1912, adopts 
the award regulations with reference to the Canadian bays, but leaves 
open for further consideration the delimitation of the Newfoundland 
bays affected by the award, and it defines the bays to which it applies 
as "bays contiguous to the territory of the Dominion of Canada," thus 
recognizing that under the award they are not British territorial waters. 

It will be seen from the forgoing considerations, that the contention 
of neither government in regard to "bays" has been fully sustained, 
and the difficulties presented by this question are shown by the fact 
that it is the only question on which the award was not unanimous. 

This question was of considerable historical interest, but of very little 
practical importance, because the Bay of Fundy, which is the only 
large bay on the non-treaty coasts in which the American fishermen 
have found fishing profitable in recent years, was excluded from the 
application of the award. 

The award on the second question sustained the contention of the 
United States that the treaty liberty of fishing, which is secured to 
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* 

the inhabitants of the United States, entitled such inhabitants to con- 
duct their fishing operations in treaty waters by emplojring as members 
of their fishing crews persons who are not inhabitants, although such 
non-inhabitants derive no benefit from the treaty in their own right. 

The award on the third and fourth questions determines, in accordance 
with the contention of the United States, that American fishermen, while 
enjoying their fishing liberties on the treaty coasts and while resorting 
to the non-treaty coasts for their treaty privil^es of shelter, repairs, 
wood and water, cannot be subjected to the pajrment of light, harbor, 
or other dues which are not imposed upon local British fishermen, and 
cannot be required to enter and clear at customs houses, and that the 
obligation they are under of identifjring themselves as entitled to treaty 
rights would be suflSciently fulfilled by reporting their presence on the 
coast to some duly authorized official, if convenient opportunity is 
afforded, and by exhibiting, when called upon to do so, the credentials 
of their national character. 

The decision of the seventh question was also in favor of the United 
States, the award holding that the inhabitants of the United States, 
whose vessels resort to the treaty coast for the purpose of exercising 
their treaty liberties, are entitled to have for those vessels when duly 
authorized by the United States in that behalf, the commercial privileges 
which are accorded by agreement or otherwise to United States trading 
vessels generally, provided that the treaty liberty of fishing and the 
commercial privileges are not exercised concurrently. 

The results thus secured, as already stated, have been accepted on 
both sides as a fair and satisfactory settlement of the fisheries contro- 
versy, not perhaps with respect to each detail but taken as a whole. 
This unexpectedly harmonious outcome is doubtless due to the fact that 
in this arbitration, for the first time in the history of the controversy, an 
opportunity was afforded for a comprehensive and impartial presenta- 
tion and examination of all the material and pertinent evidence produced 
on both sides bearing upon the true intent and meaning of the treaty 
provisions. None of the diplomatic discussions in the past have dealt 
with all of these questions together, and it was inevitable in a controversy 
extending back over so many years that both sides should not have bad 
a common understanding of all the facts out of which the questions at 
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issue arose. It is quite probable that if before this arbitration both 
parties had been in full possession of all the facts as they have been 
developed and presented upon this arbitration, an agreement could have 
been reached without recourse to arbitration. The importance of reach- 
ing a common basis of fact in the discussion of international disputes, 
before submitting such disputes to arbitration, is not always appreciated, 
and resort might be had more frequently with advantage to the hitherto 
somewhat neglected expedient of employing an impartial commission 
of inquiry for the purpose of securing an agreed statement of facts as 
a basis for reaching, if possible, an adjustment by direct n^otiation 
between the parties, rather than by arbitration. 

Chandler P. Anderson. 



THE PANAMA CANAL ACT AND THE BRITISH PROTEST 

The Panama Canal project has its roots deep in the past. The 
diplomatic complications presented by the enterprise have been as 
difficult to overcome as the engineering obstacles. Now that the dream 
of ages is about to become a reality, certain of our newspapers, im- 
pressed with the magnitude of the task which the United States has 
undertaken and carried well-nigh to completion, are asking impa- 
tiently, what rights has Great Britain in the canal, why should she 
venture to dictate what use we shall make of our own property? Merely 
to say that England has rights under the Hay-Pauncefote treaty does 
not appear to satisfy these critics. They ask again, why did the United 
States ever give England any voice at all in the matter? In order to 
answer this question we have to go back to the middle of the last cen- 
tury when the Clayton-Bulwer treaty was negotiated and see what 
the relative positions of the United States and England with respect to 
the isthmus were at that time. 

The acquisition of California in 1848 and the rush to the gold fields 
the following year first made the isthmian canal project a live issue. 
The great transcontinental railroads which fifteen or twenty years later 
established direct overland conmiunication with the Pacific coast were 
then scarcely thought of. American engineers at that time and for 
years afterwards considered the Nicaragua route the most feasible 
one for an interoceanic canal, but England held Greytown, the Atlantic 
terminus of that route, as well as a protectorate over the Mosquito 
Coast. In view of this fact and of Great Britain's naval supremacy in 
the West Indies, it was evident that the United States could take no 
step in the construction of a canal without arriving at an understanding 
with the British Government. Under these circumstances the Clayton- 
Bulwer treaty was negotiated and in due course ratified by the Senate. 
Besides pledging each to the other never to obtain or maintain exclusive 
control over the canal, never to erect or maintain fortifications com- 
manding the same or in the vicinity thereof, never to colonize or exercise 
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dominion over any part of Central America, the two contracting parties 
agreed that the canal should be neutralized in the event of war between 
them, that other nations should be invited to accede to the treaty, and 
that the general principle established in this treaty should apply not 
only to the Nicaragua route but also to the Panama or any other route 
that might be adopted. Thus it will be seen that Great Britain gave up 
Greytown, her protectorate over the Mosquito Coast, and the right to 
acquire territory in Central America, and received in return an equal 
voice with the United States in the control of any canal that might be 
built through the isthmus at any point. The treaty was criticised at 
the time as a violation of the Monroe Doctrine, but when we consider 
the relative positions of the two Powers and the check which the treaty 
placed on the extension of British influence in Central America, such 
criticism does not appear to be well founded. 

Thirty years later, stirred by the French operations at Panama, 
President Hayes declared in a special message of March 8, 1880, that it 
was "the right and the duty of the United States to assert and maintain 
such supervision and authority over any interoceanic canal across the 
isthmus*' as would protect the national interests and tnat the canal 
would be "virtually a part of the coast-line of the United States. *' 
This was intended to apply to a canal constructed by French capital. 
The following year Mr. Blaine, as Secretary of State, undertook to get 
England to acquiesce in the new policy, and argued at length that the 
Clayton-Bulwer treaty had been practically superseded by the changed 
relations of the two Powers, meaning the increased prestige of the United 
States on this continent, and was no longer binding. His successor, 
Mr. Frelinghuysen, went a step further and declared the treaty " void- 
able at the pleasure of the United States." He did not, however, ven- 
ture to declare it " void." The British Government met these arguments 
by stating quietly that it would adhere to its rights under the treaty, 
intimating that if the treaty were abrogated England would put her- 
self in the same position which she occupied prior to its negotiation. 

Later, Mr. Ohiey, in a review of the situation, declared: "Upon every 
principle which governs the relations to each other, either of nations or 
of individuals, the United States is completely estopped from denying 
that the treaty is in full force and vigor. If changed conditions now 
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make stipulations, which were once deemed advantageous, either in- 
applicable or injurious, the true remedy is not in ingenious attempts 
to deny the existence of the treaty or to explain away its provisions, but 
in a direct and straightforward application to Great Britain for a re- 
consideration of the whole matter." It was precisely in this spirit that 
Mr. Hay negotiated with Lord Pauncefote in 1900 a new treaty. 

The first draft of the Hay-Pauncefote treaty was considered ob- 
jectionable by the Senate because it still recognized England's joint 
responsibility with the United States for the neutralization of the canal, 
including the regulation of traflBc, and provided for the adherence of 
other Powers. The Senate, therefore, amended the treaty, but in such 
a way that the British Government refused to accept the amendments. 
After the lapse of a year a second draft, meeting in the main the views 
of the Senate, was formulated by Mr. Hay and Lord Pauncefote and 
finally ratified by the Senate, December 16, 1901. This treaty is still 
in force. Article I expressly abrogated the Clayton-Bulwer treaty. 
Article II provided that the canal might be constructed by the United 
States directly or under its auspices and that it should be under its 
exclusive manag^nent. In Article III the United States agreed to 
adopt as ''the basis of neutralization" substantially the rules of the 
Constantinople Convention of 1888 for the free navigation of the Suez 
canal. These rules as modified are stated in the treaty under six heads, 
the first declaring that ''The canal shall be free and open to the vessels 
of commerce and of war of all nations observing these rules, on terms of 
entire equality, so that there shall be no discrimination against any 
such nation, or its citizens or subjects, in respect of the conditions or 
charges of traffic, or otherwise. Such conditions and charges of traffic 
shall be just and equitable." The remaining rules forbid the blockade 
of the canal, regulate the passage of war vessels, prizes, troops and muni- 
tions of war, and forbid any acts calculated to injure the canal or impair 
in any way its operation. 

"These rules," said Secretary Hay in a memorandum prepared for the 
Senate Committee on Foreign Relations, "are adopted in the treaty 
with Great Britain as a consideration for getting rid of the Clayton- 
Bulwer treaty, and the only way in which other nations are bound by 
than is that they must comply with them if they would use the canal." 
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President Roosevelt, in a message to Congress of January 4, 1904, said 
of this treaty: "In order that no obstacle might stand in our way, 
Great Britain renounced important rights under the Clayton-Bulwer 
treaty and agreed to its abrogation, receiving in return nothing but our 
honorable pledge to build the canal and protect it as an open highway." 

In the message just quoted President Roosevelt was undertaking to 
defend his course in acquiring the Canal Zone, and his main groimd 
of justification was that Colombia was not entitled "to bar the transit 
of the world's traffic across the isthmus," and that he was acting for the 
world at large. To quote his exact words: " I confidently maintain that 
the recognition of the Republic of Panama was an act justified by the 
interests of collective civilization. If ever a government could be said 
to have received a mandate from civilization to effect an object the 
accomplishment of which was demanded in the interest of mankind, the 
United States holds that position with regard to the interoceanic canal." 
Waiving all discussion of the question as to whether President Roosevelt 
in the rdle of agent of collective civilization was justified in his hasty 
recognition of the Panama Republic, it cannot be denied that the 
American people entered upon the construction of the canal with the 
idea that they were undertaking a great work for the benefit of the 
world at large. With the successful prosecution of the work, however, 
public opinion has to a large extent outgrown this idea of "a mandate 
from civilization," and now the canal is regarded primarily as a military 
asset to be used as a naval base, and secondarily as a commercial asset 
to be used in overcoming foreign competition in the upbuilding of our 
merchant marine. 

Great Britain has fully conceded our right to adopt measures for the 
defense of the canal. This interpretation of the treaty was acquiesced . 
in by Lord Landsdowne during the negotiation of the treaty in a memo- 
randum dated August 3, 1901, and in the recent British protest we find 
the following statement on this point: "Now that the United States 
has become the practical sovereign of the canal. His Majesty's Govern- 
ment do not question its title to exercise belligerent rights for its pro- 
tection." Great Britain has, therefore, released us from all the re- 
straints on our action imposed by the Clayton-Bulwer treaty and fully 
recognizes the canal as our property, subject, however, to the pledge 
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that, — "The canal shall be free and open to the vessels of commerce 
and of war of all nations observmg these rules, on terms of entire equal- 
ity, so that there shall be no discrimination against any such nation, or 
its citizens or subjects, in respect of the conditions or charges of traffic, 
or otherwise. Such conditions and charges of traffic shall be just and 
equitable." 

The Panama Canal Act of August 24, 1912, exempts from the pay- 
ment of tolls American ships engaged in the coastwise trade. Against 
this exemption the British Government formally protests in a note 
presented to Secretary Knox by Ambassador Bryce on December 9, 
1912. Sir £klward Grey, the author of this note, claims that the Panama 
Canal Act violates the Hay-Pauncefote treaty in two particulars: 
(1) in assuming that the words "all nations" in the rule quoted above 
mean "all other nations," and (2) in ignoring the pledge that the "con- 
ditions and charges of traffic shall be just and equitable." It is expressly 
stated in the preamble of the Hay-Pauncefote treaty that the general 
principle of neutralization established in Article VIII of the Clayton- 
Bulwer treaty is retained unimpaired. The article referred to reads 
as follows: 

The governments of the United States and Great Britain having not 
only desired, in entering into this convention, to accomplish a particular 
object, but also to establish a general principle, they hereby agree to 
extend their protection, by treaty stipulations, to any other practicable 
communications, whether by canal or railway, across the isthmus 
which connects North and South America; and especially to the inter- 
oceanic communications, should the same prove to be practicable, 
whether by canal or railway, which are now proposed to be established 
by the way of Tehuantepec or Panama. In granting, however, their 
joint protection to any such canals or railways as are by this article 
specified, it is always understood by the United States and Great 
Britain that the parties constructing or owning the same shall impose 
no other charges or conditions of traffic thereupon than the aforesaid 
governments shall approve of, as just and equitable; and that the same 
canals or railways, being open to the citizens or svbjects of the United Stales 
and Great Britain on equal terms, shall also be open on like terms to the 
citizens and subjects of every other state which is willing to grant 
thereto such protection as the United States and Great Britain engage 
to afford. 

Sir Ekiward Grey says : " A study of the language of Article VIII shows 
that the word 'neutralization' in the preamble of the later treaty is not 
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there confined to belligerent operations, but refers to the system of 
equal rights for which Article VIII provides." 

The claim that the Panama Canal Act violates the provision that the 
charges shall be "just and equitable" is set forth thus: " Unless the whole 
volume of shipping which passes through the canal, and which all 
benefits equally by the services, is taken into account, there are no 
means of determining whether the tolls chargeable upon a vessel repre- 
sent that vessel's fair proportion of the current expenditure properly 
chargeable against the canal, that is to say, interest on the capital ex- 
pended in the construction and the cost of operation and maintenance." 

In the foregoing pages the attempt has been merely to give the historic 
setting of the controversy and to make clear the points at issue. Here 
is a treaty, — a formal contract between two friendly nations who have 
many interests in common, — and no one can deny its binding force, 
that is to say, our legal and moral obligation faithfully to observe its 
stipulations. The United States has given official interpretation to one 
of its provisions, as we had a perfect right to do, in the Panama Canal 
Act. We had no intention of violating the treaty or of abrogating it. 
Great Britain puts a very different interpretation on the same provision, 
and she has the perfect right to say what she believes the treaty to 
mean. What are we to do? Are we to assert dogmatically that we are 
right and that Great Britain is wrong? Are we willing to go a step 
further and declare that we will fight for our contention against the 
nation who submitted the Alabama claims to arbitration and honorably 
paid the award? Ethical considerations aside, we are l egally bound by 
the terms of our arbitration convention with England, signed in 1908, to 
arbitrate this dispute, if England demands it. Article I of that treaty reads : 

Differences which may arise of a legal nature or relating to the in- 
terpretation of treaties existing between the two contracting parties 
and which it may not have been possible to settle by diplomacy, shaJl 
be referred to the Permanent Court of Arbitration established at The 
Hague by the Convention of the 29th of July, 1899, provided, never- 
theless, that they do not affect the vital interests, the independence, or 
the honor of the two contracting states, and do not concern the interests 
of third parties. 

The question of tolls cannot be said to affect the ''vital interests, the 
independence, or the honor" of the country. Senator Root, who, as 
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Secretary of State, negotiated the arbitration treaty, declares with 
great emphasis that if we refuse to arbitrate the canal question ''we 
will be in the position of the merchant who is known to all the world to 
be false to his promises." 

The main objection raised against arbitration is that we could not 
get an impartial tribunal. Senator O'Gorman is quoted in the Washing-y 
ton Post of December 11 as saying: " A point that has not been sufficiently 
stressed is that, even if we were willing to submit to arbitration, it 
would be impossible to find for this case an impartial tribunal. * * * 
The case is nominally between the United States and Great Britain, 
but it would in reality be between American shipping interests and the 
shipping of the world." There is great misapprehension as to the or- 
ganization and character of the Hague Court. Nations do not sit on 
that tribunal as judges, but it is composed of over a hundred jurists of 
international repute. When a particular case is submitted each of the 
parties to the suit selects one or two arbitrators from the general list 
or panel of the court and the two or four thus selected, as the case may 
be, choose another member of the general court as president. The 
tribunal thus created hears and decides the case. With the example of 
Charles Francis Adams in the Geneva Arbitration and of Lord Alver- 
Btone in the Alaskan Boundary Dispute before us, not to mention the 
highly honorable record of the British Admiralty Courts and of the 
Supreme Court of the United States in prize cases, can it be fairly 
maintained that we could not get an impartial hearing before the Hague 
Court because of the interests of other nations in the issue at stake? Is 
it to be supposed that international jurists of the stamp of the late 
Professor de Martens, of Asser, Savomin Lohman, Gram, Lammasch, 
and Renault, some of whom have sat on as many as four Hague tribunals, 
would place the shipping interests of their countries above their sense 
of justice and their good repute as jurists? 

The United States and England are the only two parties to the Hay- 
Pauncefote treaty. 'When the agreement was being drafted the British 
Government proposed that Rule 1 of Article III should read as follows: 
''The canal shall be free and open to the vessels of commerce and of war 
of all noHona vMch shaU agree to observe these ndeSy^' but that implied 
the necessity of making them parties to the contract. The United 
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States, therefore, insisted that this clause should be changed to read 
thus: "The canal shall be free and open to the vessels of commerce and 
of war of all nations observing these rulesy "Thus," says Mr. Hay in 
his memorandum, "the whole idea of contract right in the other Powers 
is eliminated, and the vessels of any nation which shall refuse or fail to 
observe the rules adopted and prescribed may be deprived of the use 
of the canal." 

On the face of it, the Hay-Pauncefote treaty looks like a contract for 
the benefit of third parties, but it is evident when one looks more closely 
into the circumstances of its negotiation that England was not acting 
in behalf of the other nations, but was merely taking extra precaution to 
safeguard her own interests against any possible discrimination by 
placing the commerce of the world on the same footing. The interest of 
third parties, therefore, is not a direct interest, but merely a resultant 
interest. They cannot be made parties to the suit. 

Two methods of avoiding arbitration have been suggested in the daily 
press. The WaMngion Post boldly urges the abrogation of the Hay- 
Pauncefote treaty, on the ground that it is "a stumbling block to the 
United States, and a menace to the Monroe Doctrine." The excuse for 
such a drastic recommendation is that, "The treaty is voidable because 
the canal is American territory — a condition that did not subsist when 
the treaty was made." This point is fully covered by Article IV of the 
treaty, which is as follows: 

It is agreed that no change of territorial sovereignty or of the inter- 
national relations of the country or countries traversed by the before- 
mentioned canal shall affect the general principle of neutralization or the 
obligation of the high contracting parties under the present treaty. 

Another suggestion, attributed by the Literary Digest, of December 21, 
to Senator McCiimber, is to let the controversy hang on until June, 1913, 
when the arbitration treaty of 1908 expires by limitation, unless renewed. 
Other Senators have indignantly rejected such a suggestion, Senator 
Lodge declaring that "the United States would not stoop to tricks." 

The real argument against arbitration is not that we cannot get a fair 
hearing, but that in the opinion of many of our best informed publicists 
we have put a wrong interpretation on the treaty and, therefore, will 
probably lose our case. Under these circumstances would it not be 
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wiser to repeal the Canal Act, or so much of it as relates to the exemption 
of our coastwise shipping from tolls? 

Professor Emory R. Johnson, the special commissioner on Panama 
Canal traffic and tolls, has recently submitted an elaborate report to 
the Secretary of War. After an exhaustive study of the whole traffic 
history of the Suez, Kiel, Manchester, and Amsterdam canals, and a 
careful analysis of the commerce that will be attracted to the Panama 
Canal and the rates it can stand, he states the following conclusions: 

1. In managing the Panama Canal and in fixing tolls, the usefulness 
of the waterway to commerce and industry should be given first con- 
sideration. The policy as regards tolls and revenue should not be al- 
lowed to limit the traffic usefulness of the waterway. 

2. The Panama Canal should be made commercially self-supporting. 
Tolls based upon the value of the service rendered by the canal are 
justifiable. Those who use the waterway may justly be required to 
make some compensation for the benefits received. Tolls, not unduly 
restricting the commercial usefulness of the waterway, may be levied 
that will yield revenue enough to meet operation, maintenance, sanita- 
tion, government, annuity, and interest charges. 

3. The same rate of toll should be charged upon American as upon 
foreign vessels, because (a) the omission or repayment of tolls on Amer- 
ican shipping would be of assistance mainly to our coastwise shipping 
which does not need aid and would be of but little help to American 
vessels engaged in the foreign trade; (b) Such subsidies as are given the 
American merchant marine should be paid to vessels employ^ in our 
foreign trade; but the remission or repayment to vessel owners of Panama 
tolls on American ships in the foreign trade would be an ineffective 
subsidy that might invite retaliatory measures by foreign governments; 
(c) The exemption of coastwise shipping from Panama tolls would inure 
mainly to the benefit of the coastwise carriers and only partially to the 
benefit of shippers and consumers. Neither the rates of the steamship 
lines nor the charges of the rail carriers will be appreciably higher if tolls 
are charged on coastwise shipping than they will be if such shipping is 
relieved from the payment of tolls. 

4. The United States should adhere to business principles in the 
management of the Panama Canal. The Government needs to guard 
its revenues carefully. Present demands on the general budget are 
heavy and are certain to be larger. Taxes must necessarily increase. 
Those who directly benefit from using the canal, rather than the general 
tax-payers, ought to pay the expenses of operating and carrying the 
Panama Canal commercially.^ 

*E. R. Johnson, Panama Canal Traffic and Tolls, p. 201. 
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Mr. Stimson, in his annual report as Secretary of War, dated De- 
cember 8, 1912, strongly endorses Professor Johnson's position. He 
says: "Since it is becoming constantly more apparent that the remission 
of tolls to our coastwise vessels will in effect amount to a payment of 
national funds to a special industry which does not need such assist- 
ance, I renew my suggestion * * * that such remission of tolls be not 
granted, and that the act be amended to that effect." President Taft 
has adopted Professor Johnson's recommendations as to the rates to 
be charged, but has not taken his advice on the subject of the coastwise 
trade. The question, why should we make our ships pay tolls to pass 
through a canal which we have built with our money, sounds very 
plausible, but as Professor Johnson points out, the benefit will accrue 
not to the American people who have built the canal, but to a small 
group of shipowners engaged in the coastwise trade, while the American 
people will have to pay for the exemption through increased taxation. 

The Panama Canal Act was passed without due understanding of the 
questions involved. Many of our most experienced public men regard 
it as a mistake. Why not repeal, or modify it? We would in this way 
avoid the risk of an adverse decision from the Hague Court and the 
heavy expense incident to the suit. It is of vast importance that the 
world should be convinced that we intend to act in good faith in this 
matter. If the canal is to fill the place that we expect it to fill as a great 
channel for the world's commerce, then we must administer it with due 
regard for the interests of the world at large. 

John Holladay Latan6. 



NEUTRALIZATION AND EQUAL TERMS 

Neutralization is the imposition by international agreement of a 
condition of permanent neutrality upon lands and waterways. 

The author of the essay ^ of which the foregoing is the opening sentence 
draws the following distinction between the neutrality and the neutral- 
ization of states (p. 1) : 

While simple neutrality is the condition of those states which in time 
of war take no part in the contest, but continue pacific intercourse with 
the belligerents, neutralization perpetuates this condition by means of 
treaties effected between seversd powerful nations and the neutralized 
state. 

Dr. T. J. Lawrence makes the same distinction as follows: 

In ordinary neutrality are involved the two elements of abstention 
from taking part in an existing war and freedom to enga|^ in it or not 
at pleasure. In neutralization the first element remains the same; 
but, instead of the second, there is imposed by international law either 
an obligation not to fight except in the strictest self-defense or an obliga- 
tion to abstain from warlike use of certain places and things which have 
had the neutral character stamped upon them by convention.* 

So Rivier in his Prindpes du Droit des Gens, I, 162, cited in Moore's 
International Law Digest, III, 4: 

Territories or portions of territory belonging to a state other than 
those to which a permanent and conventional neutrality is assured, niay, 
by an international act or in an international interest, be sheltered from 
acts of war. Such are said to be neutralized. This neutrality bears only 
on the territory, on the soil, and exercises no direct influence on the 
generality of rights of the sovereign territorial state, nor on the popu- 
lation. 

* NeiUrduaium, by Cyrua French Wicker, M. A., LL.B., B. C. L., Oxon. Henry 
Frowde, Oxford University Press, London, New York and Toronto, 1911. 

* A Handbook on Public International LaWj by Dr. T. J. Lawrence, Part IV, p. 140. 
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The contractual and international nature of neutralization is stated 
by Mr. Wicker as follows (p. 1): 

The international relationship thus arising between a neutralized 
state and its guarantors is a purely contractual one. It exists neither 
by rules of international law nor in the agreed customs of nations, but 
solely in the treaties by which it is created, their purpose being to effect 
a relationship which shall exist permanently between all the parties 
concerned, requiring from the neutralized state a continuous observance 
of peace toward all the world and from the guarantors the recognition 
of that state in integrity, independence, and perpetual peace. 

Referring to this international guaranty as an essential of true "neu- 
tralization," and to a frequent but inaccurate use of the term. Dr. Law- 
rence says: 

As neutralization alters the rights and obligations of all the States 
affected by it, either their express consent, or the agreement of the 
Great Powers acting as in some sort their representatives, is necessary 
in order to give it validity. The word is often used in a loose and in- 
accurate manner to cover undertakings in abatement or mitigation of 
war, entered into by one or two States. We must, therefore, remember 
that there can be no true neutralization without the complete and 
permanent imposition of the neutral character by general consent. Thus 
Argentina and Chile could not impose an obligation on the rest of the 
world to refrain from warfare in the Straits of Magellan by declaring 
them neutralized, as they did by treaty between themselves in 1881.' 

The same author, assuming that the United States would keep the 
Hay-Pauncefote treaty in its letter and spirit, observed {ante motam 
litem) : 

But an agreement between the States most directly interested may in 
practice amoimt to much the same thing, if they are powerful and de- 
termined, and covenant for the application of rules wUch have already 
received general consent in a similar case. The Treaty of 1901 between 
Great Britain and the United States for applying to the Panama Canal, 
when made, the rules of navigation now applied to the Suez Canal, is 
an illustration.^ 

• A Handbook on Pvhlic International LaWy by Dr. T. J. Lawrence, p. 141. 

^ Ibid. For an instructive discussion of Neutrality and Neutralization, see Chap- 
ter XIV of Dr. Holland's Studies in International Law, entitled "The International 
Position of the Suez Canal.'' 
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Referring to the Hay-Pauncefote treaty, Mr. Wicker says (p. 80) : 

This treaty with Elngland, which, however, does not amount to com- 
plete neutralization, since it is an agreement between two nations only, 
further provides that the Canal is to be saf^uarded and maintained in 
neutrality by the United States alone, and consequently is a compromise 
between neutralization and complete American control. 

In his Manuel de Droit Iniernational PvbliCy 273, M. Bonfils says that 
the Suez Canal is not neutralized, because it is not closed to the ships of 
war of belligerents, but Professor Moore, who cites the passage in his 
Digest of International Law, III, 267, remarks that "the term 'neutral- 
ization' has come to be used in a sense less strict than that indicated by 
the author." 

While Great Britain and the nations who may signify their adherence 
to the rules which the United States has adopted in Article III of the 
Hay-Pauncefote treaty for the neutralization of the canal, might not be 
bound in case of need to maintain the neutrality of the canal, would 
they not surely so do if requested by the United States? Would not 
their adhesion to the "rules" and the use of the canal thereunder be a 
virtual guaranty of its neutralization even if the United States alone 
could not maintain its neutrality? And would not this neutralization 
be in the interest of the commerce and peace of the world? 

The object of the Hay-Pauncefote treaty, as declared in the preamble 
by both the high contracting parties, is 

To facilitate the construction of a ship canal to connect the Atlantic 
and Pacific Oceans by whatever route may be considered expedient and 
to that end to remove any objection which may arise out of the conven- 
tion of the 19th April, 1850, commonly called the Clayton-Bulwer 
Treaty, to the construction of such canal under the auspices of the 
Government of the United States, mthoiU impairing the "general prin- 
ciple'^ of neiUraMzation established in Article VIII of that convention. 

The rules that "the United States adopts" are agreed to by Great 
Britain as a party to the treaty, and the second rule ordains that — 

The Canal shall never be blockaded nor shall any right of war be ex- 
ercised nor any act of hostility be committed within it. 

Would not Great Britain be morally bound by this agreement to up- 
hold that immunity from war, if occasion required? So with the other 
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rules. Nor is it to be forgotten that Panama has become a party to the 
Hay-Pauncefote treaty by its express incorporation into the treaty of 
November 18, 1903, between the Panaman Republic and the United 
States. 

Instead of being guaranteed by "several powerful nations/' the only 
guarantor of the neutrality of the Isthmus of Panama under the treaty 
of 1846 between the United States and New Granada (now Colombia) 
was the United States itself. The guaranty, with its purpose and con- 
sideration, was couched in the following terms (Article 35) : 

And, in order to secure to themselves the tranquil and constant en- 
joyment of these advantages, and as an especial compensation for the 
said advantages, and for the favors they have acquired by the 4th, 5th, 
and 6th articles of this treaty, the United States guarantee, positively 
and efficaciously, to New Granada, by the present stipulation, the perfect 
neutrality of the before-mentioned isthmus, with the view that the free 
transit from the one to the other sea may not be interrupted or embar- 
rassed in any future time while this treaty exists; and, in consequence, 
the United States also guarantee, in the same manner, the rights of 
sovereignty and property which New Granada has and possesses over 
the said territory.^ 

The way in which the treaty 'of 1846 between the United States and 
New Granada combined the guaranty of Colombia's rights of sovereignty 
and property in the isthmus with the guaranty of the neutrality of that 
part of her territory is very suggestive in view of the course pursued by 
the United States in connection with the so-called ''revolution" in 
Panama during Mr. Roosevelt's administration, in which Colombia 
was deprived of both her sovereignty and property in the isthmus. 

The guaranty of 1846 put our sister republic in a somewhat anomalous 
condition. New Granada did not agree to remain neutral in any war 
that might arise in Latin-America, or elsewhere, or to refrain from waging 
aggressive warfare herself. Of course, she retained the right of self- 
defense, but she would doubtless have looked to the United States under 
the treaty of 1846 for protection and intervention in case of trouble with 
a foreign Power. Does the Panaman Republic, as the successor of 
Colombia on the isthmus, succeed to this guaranty of neutrality? Or is 
the Canal Zone, in this respect, to be distinguished from all the remain- 

' Malloy's Treaties and Conventions, Vol. I, p. 312. 
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ing territory of the Panaman Republic? Nothing is said on this subject 
in our treaty of November 18, 1903, with Panama, whose independence, 
however, is guaranteed by the United States, in that treaty, while the 
Canal Zone, of which the United States has thereby acquired "perpetual 
control," or rather, the canal itself, and its entrances, are neutralized by 
Article XVIII in the following unequivocal terms: 

The canal, when constructed, and the entrances thereto shall be 
neutral in perpetuity, and shall be opened upon the terms provided for 
by Section 1 of Article III of and in conformity with all the stipulations 
of the treaty entered into by the Governments of the United States and 
Great Britain on November 18, 1901.* 

But in the proposed treaty with Colombia, which was signed on 
January 22, 1903, by Mr. John Hay and Mr. Thomas Herran, and 
shortly afterwards ratified by the Senate of the United States but subse-. 
quently rejected by the Colombian Congress, it was provided, in Ar- 
ticle III, that 

all the stipulations contained in Article 35 of the treaty of 1846-48 be- 
tween the contracting parties shall continue and apply in full force to 
the cities of Panama and Colon and to the accessory community lands 
and other property within the said zone, and the territory therein shall 
be neutral territory and the United States shall continue to guarantee 
the neutrality thereof and the sovereignty of Colombia thereover, in 
conformity with the above mentioned Article 35 of said treaty/ 

It was the isthmus and not merely the Canal Zone that was neutralized 
by the treaty of 1846 between the United States and New Granada. 

Speaking in the Senate, on a bill making an appropriation for the 
transportation of the United States mails by railroad across the Isthmus 
of Panama, Mr. Webster said: 

The basis of the whole, Sir, is our treaty with New Granada, which 
was ratified by this body and proclaimed in June, 1848. Looking to the 
security of a mode of communication across the continent at this Isthmus, 
this government took great pains to obtain the right from the govern- 
ment of New Granada, and by the treaty it is stipulated that whatsoever 
communication should be made across the Isthmus should be open to the 

* Malloy's Treaties and ConventionSj Vol. II, pp. 1354-1355. 
' Senate Ex. K, 57th Congress, 2d Session, January 24, 1903 (injunction of secrecy 
removed), p. 5. 
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government of the United States and citizens of the United Stat'es upon 
as good terms as to the citizens of New Granada itself. 

This government looking upon this stipulation as a benefit obtained, 
a boon conceded by the government of New Granada, as an equivalent 
for this consideration, entered, on its part, into an engagement to protect 
and guarantee and defend the neutrality of this whole Isthmus. This 
will be seen by reference to the thirty-fifth article of the treaty, which 
will be found in the volume of the laws of the last session. It is there 
very distinctly stated. There is no question about it. We are under 
treaty obligations to maintain the neutrality of this isthmus and the avihority 
of the government of New Granada over it. (V, Webster's works, 317.) 

So lately as 1903, two years subsequent to the Hay-Pauncefote 
treaty, the United States showed its willingness to co-operate with 
Colombia in the administration of the canal by the following provision 
in the same article of the proposed treaty: 

In furtherance of this last provision [Article III supra] there shall be 
created a joint commission by the Governments of Colombia and the 
United States that shall establish and enforce sanitary and police regu- 
lations.* 

In view of the recent contention that the Hay-Pauncefote treaty has 
been made void or voidable by the alleged change in the sovereignty of 
the zone, under the treaty of November 18, 1903, between the United 
States and Panama, giving the former "perpetual control" and making 
it (as contended) "sovereign of the territory," it is interesting to* read 
Article IV of the proposed treaty of January 22, 1903, with Colombia 
(ratified as it was by the United States Senate but rejected by the 
Colombian Congress) ; 

The rights and privileges granted to the United States by the terms of 
this convention shall not affect the sovereignty of the Republic of 
Colombia over the territory within whose boundaries such rights and 
privileges are to be exercised. 

The United States freely acknowledges and recognizes this sovereignty 
and disavows any intention to impair it in any way whatever or to in- 
crease its territory at the expense of Colombia or of any of the sister re- 
publics in Central or South America, but on the contrary, it desires to 
strengthen the power of the republics on this continent, and to promote, 
develop and maintain their prosperity and independence.® 

^ Senate Ex. K, 57th Congress, 2d Session, January 24, 1903 (injunction of secrecy 
removed), p. 6. 
» Ihid., p. 6. 
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Notwithstanding this recognition and reservation of the titular 
sovereignty of Colombia in the proposed treaty, one of the objections 
which led to its defeat in the Colombian Congress was that Colombia 
would lose its actual sovereignty in the isthmus and that the real sov- 
ereign would be the United States. 

But Article IV of the Hay-Pauncefote treaty guards the neutralization 
of the canal and the other provisions of the treaty from any impairment 
by a change in the territorial sovereignty of the zone (even if it should 
subsequently become territory of the United States) in the following 
terms: 

It is agreed that no change of territorial sovereignty or of the interna- 
tional relations of the country or countries traversed by the before 
mentioned canal shall affect the general principle of neutralization or the 
obligation of the high contracting parties under the present treaty.^® 

It may be interesting and instructive at this juncture, to recall the 
position and utterances of the Government of the United States when 
the Monroe Doctrine was still in its youth, in regard to the nature of the 
proposed undertaking and the desirableness of inducing European gov- 
ernments to join in the guaranty of the neutrality of the isthmus as 
embodied in the treaty of 1846, either by a similar agreement with 
Colombia (then New Granada) or directly with the United States. 

In December, 1849, Mr. Clayton, Secretary of State, instructed Mr. 
Foote, United States minister at Bogota, to urge upon the New Grana- 
dian Government to take measures to obtain a similar guaranty of 
neutrality from Great Britain. 

The guaranty of Great Britain [said Mr. Clayton] is necessary for the 
security of the capital to be invested in the railroad and is of great and 
obvious importance to the United States. 

At the same time, Mr. Clayton instructed Mr^ Lawrence, United 
States minister at London, to co-operate with the New Granadian 
minister at that capital, 

in obtaining from the British Government a guaranty of the neutrality 
of the Isthmus of Panama similar to that contained in Article 35 of the 
treaty of 1846. 

><> Malloy's Treaties and CorwentUma, Vol. I, p. 783. 



34 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

Mr. Lawrence was also authorized, in case he ascertained that the 
British Government would not enter into such a treaty with New 
Granada, to sound Lord Paimerston as to the disposition of his gov- 
ernment to conclude a treaty with the United States for the same pur- 
pose. ^^ 

Listructions similar to those sent to Mr. Lawrence were also sent by 
Mr. Clayton to Mr. Rives, our minister at Paris, January 26, 1850, with 
reference to possible negotiations to this end with the (jovemment of 
France. 

President Polk had said in his message of February 10, 1847, trans- 
mitting the treaty of 1846 to the Senate, for the advice and consent of 
that body, that — 

it will [would] constitute no alliance for any political object but for a 
purely commercial yurpose, in which all the namgaiing nations of the world 
have a common interest; 

and he also had made the following observations, which like the remark 
just cited, are worthy of our remembrance and consideration to-day: 

In entering into the mutual guarantees proposed by the 35th article 
of the treaty, neither the Government of New Granada nor that of the 
United States has any narrow or exclusive views. The ultimate object, 
as presented by the Senate of the United States in their resolution [of 
March 3, 1835] to which I have already referred, is to secure to all nations 
the free and equal right of passage over the isthmus. 

If the United States, as the chief of the American nations, should 
first become a party to this guarantee [of the neutrality of the isthmus], 
it cannot be doubted, indeed it is confidently expected by the Govern- 
ment of New Granada, that similar guarantees will be given to that re- 
public by Great Britain and France. * * * The interests of the world at 
stake are so important that the security of this passage between the two 
oceans can not be suffered to depend upon the wars and revolutions which 
may arise among different nations.*^ 

This presidential message is of peculiar interest in connection with the 
pending discussion of the Panama Canal Act, and the protest of Great 
Britain against its discriminating provisions; for nations are moral 
persons and have a continuing personality and responsibility from one 
generation to another. 

" Moore's Inter. Law Dig.j III, p. 10. 

" Richardson's Presidents^ Messages^ Vol. IV, pp. 511-613. 
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The guarantee of the sovereignty of New Granada over the isthmus 
[continued the President] is a natural consequence of the guarantee of 
its neutrality, and there does not seem to be any other practicable mode 
of securing the neutrality of this territory. New Granada would not 
consent to yield up this province in order that it might become a neutral 
state, and, if she should, it is not sufficiently populous or wealthy to es- 
tablish and maintain an independent sovereignty. But a civil govern- 
ment must exist there in order to protect the works which shall be con- 
structed. New Granada is a power which will not excite the jealousy of 
any nation. // Great Britain, France, or the United States held the sover- 
eignty over the isthmus, other nations might apprehend that in case of war 
the government would dose up the passage against the enemy; hut no such 
fears can ever he entertained in regard to New Granada}^ 

Thus early it was seen that in the execution of the original plan, the 
neutrality of the canal involved the innocent passage of ships of war, no 
matter what nations might be belligerents, as was afterwards and is still 
the rule in the Suez Canal under the convention of October 29, 1888, be- 
tween the great Powers. 

During the war with Spain, the Department of State was informed by 
the British Foreign Office, upon an inquiry made by Mr. Hay, that the 
Suez Canal was open alike to American and Spanish vessels of war. 
Long prior to this, Lord Granville, in his note of January 7, 1882, to 
Mr. West, had observed: 

The Navy Department of the United States must be well aware that 
Her Majesty's Government have never sought to bar or even to restrict 
the use of the canal by the naval forces of other countries, and that even 
during the recent war between Russia and Turkey, when the canal itself 
formed a portion of the territory of one of the belligerents, when the seat of 
conffict was close at hand, and when British interests might in many 
other respects have been nearly involved, they contented themselves 
with obt£aning an assurance that the sphere of operations should not be 
extended to the canal." 

Some recent writers have contended that it is "unthinkable" that 
the United States should allow public vessels of a nation with whom it 
might be at war to pass through the canal, but taken literally, that is 
just what the "neutralization" provided for in the Hay-Pauncefote 

" Richardson's Presidents* Messages, Vol. IV, pp. 511-513. 
**"Claytoii-Bulwer Treaty and Monroe Doctrine," Senate Ex. Doc. No. 194, 
47th Congress, Ist Session, p. 192. 
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treaty seems to mean. This appears from the six rules prescribed in 
Article III, and also from the declaration that these rules are substan- 
tially the same as the rules for the neutralization of the Suez Canal. 
While the Hay-Pauncefote treaty provides that the canal shall never 
be blockaded and that no right of war shall ever be exercised within it, 
it also seems to provide for the innocent passage of vessels of war, 
flagrante hello j even if the United States may be one of the belligerents.^^ 
More will be said on this question later on. 

The United States and Great Britain had the same conception of the 
neutralization of the isthmian canal when the Clayton-Bulwer treaty 
was negotiated, as evidenced by Article II, and they subsequently dis- 
cussed the manner in which this common right of passage should be 
exercised in case they went to war with each other, the discussion ending 
in the recommendation of the following provision, on the 30th of April, 
1852, to their respective governments, by Mr. Webster, who was then 
Secretary of State, and Mr. Crampton, the British minister at Washing- 
ton: 

Whereas it is stipulated by Article II of the convention between Great 
Britain and the United States of America, concluded at Washington on 
the 19th day of April, 1850, that vessels of the United States or Great 
Britain traversing the said canal shall, in case of war hetiveen the contract- 
ing parties, be exempt from blockade, detention, or capture by either of 
the belligerents, and that that provision should extend to such a distance 
from the two ends of the said canal as might thereafter be found ex- 
pedient to establish; now, for the purpose of establishing such distance 
within which the vessels of either of said nations shall be exempt from 
blockade, detention, or capture by either of the belligerents, it is hereby 
declared that it shall extend to all waters within the distance of twenty- 
five nautical miles from the termination of said canal on the Pacific and 
on the Atlantic coasts.*^ 

The Hay-Pauncefote treaty neutralizes "the waters adjacent to the 
canal within three marine miles of either end," and also provides that 
''a vessel of war of one belligerent shall not depart within twenty-four 
hours of the departure of a vessel of war of the other belligerent." The 
rules adopted by the United States for the neutralization of the canal 

^' See the rules for the neutralization of the canal printed in the margin, infra, 
p. 37. 

1* Reports of Senate Committee on Foreign Relations, 1789-1901, pp. 639, 640. 



NEUTRALIZATION AND EQUAL TERMS 37 

and its use by all nations on equal terms are six in number and for con- 
venience of reference are printed in the margin.^^ 

There were seven of these rules in the Hay-Pauncefote treaty of 
February 5, 1900. The first rule of the earlier treaty differed from Rule 1 
of the treaty now in force in having the words " in time of war as in time 
of peace" follow the words "the canal shall be free and open," and in 
not having the words, "observing these rules," after the words "all 
nations." Nor did it have the words, "Such conditions and charges of 

^^ Article III. The United States adopts, as the biisis of the neuircMzaJtUm of such 
ship canaly the following Rules, substantially as embodied in the Convention of 
Constantinople, signed the 28th October, 1888, for the free navigation of the Suez 
Canal, that is to say: 

1. The canal shall be free and open to the vessels of commerce and of roar of all 
nations observing these Rules, on terms of entire equality ^ so that there shall be no 
discrimination against any such nation, or its citizens or subjects, in respect of the 
conditions or charges of traffic, or otherwise. Such conditions and charges of traffic 
shall be just and equitable. 

2. The canal shall never be blockaded, nor shaU any right of war be exercised nor 
any act of hostility be committed within it. The United States, however, shall be 
at liberty to nudntain such military police along the canal as may be necessary to 
protect it against lawlessness and disorder. 

3. Vessels of war of a belligerent shall not revictual nor take any stores in the 
canal except so far as may be strictly necessary; and the transit of such vessels 
through the canal shall be effected with the least possible delay in accordance with 
the regulations in force, and with only such intermission as may result from the 
necessities of the services. 

Prizes shall be in all respects subject to the same rules as vessels of war of the 
belligerents. 

4. No belligerent shall embark or disembark troops, munitions of war, or warlike 
materials in the canal, except in case of accidental hindrance of the transit, and in 
such case the transit shall be resumed with all possible dispatch. 

5. The provisions of this article shall apply to waters adjacent to the canal, within 
3 marine miles of either end. Vessels of war of a belligerent shall not remain in such 
waters longer than twenty-four hours at any one time, except in case of distress, and 
in such case, shall depart as soon as possible; but a vessel of war of one belligerent 
shall not depart within twenty-four hoiu« from the departure of a vessel of war of 
the other belligerent. 

6. The plant, establishments, buildings, and all work necessary to the construction, 
maintenance, and operation of the canal shall be deemed to be part thereof, for the 
purposes of this treaty, and in time of war, as in time of peace, shall enjoy complete 
immunity from attack or injury by belligerents, and from acts calculated to impair 
their usefulness as part of the canal. — Malloy's Treaties and Conventions j Vol. I, pp. 
782-783. 
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traffic shall be just and equitable.'' But the provisions for the innocent 
use of the canal by belligerents in time of war are the same in both sets 
of rules. Rule 7, in the earlier treaty, expressly prohibiting fortifications, 
is omitted in the treaty now in force, which, however, ordains, Rule 2, 
that "the canal shall never be blockaded nor shall any right of war be 
exercised nor any act of hostility be committed within it." 

In the Senate resolution which was adopted in 1835, and to which 
President Polk referred in his message (supra, p. 34), President Jackson 
had been respectfully requested — 

to consider the expediency of opening negotiations with the governments 
of other nations, and particularly with the governments of Central 
America and New Granada, for the purpose of effectually protecting by 
suitable treaty negotiations with them such individuals or companies 
as may [might] undertake to open a communication between the At- 
lantic and Pacific Oceans, by the construction of a ship canal across the 
isthmus which connects North and South America, and of securing for- 
ever by such stipulations the free and equal right of navigaiing such canal 
to all such nations on the payment of such reasonable tolls as may be estab- 
lished to compensate the capitalists who may engage in such undertaking 
and complete the work^^ 

By whomsoever the waterway is opened, the world-wide physical and 
economic effects of joining the Atlantic and Pacific remain the same, 
and the original understanding and desire of all civilized peoples that 
this stupendous change should be a work of peace for the general benefit 
of mankind, should be sacredly respected and made good. In his 
report, accompanying President Hayes' message on the Wyse conces- 
sion, Mr. Evarts describes the effect of the construction of the canal as 
*'so stupendous a change from the natural configuration of this hemi- 
sphere as transforms the Isthmus of Panama from a barrier, between the 
Atlantic and Pacific Oceans, into a gateway and thoroughfare between 
them for the navies and merchant ships of the world." The very idea 
of the union of the oceans and the neutralization of the connecting water- 
way involves equality of use and is incompatible with the erection of 
fortifications and the military occupation of the neutralized zone, unless 
for the protection of its neutrality in the event that it is seriously 
threatened — a contingency which neutralization itself, as exemplified 

** Moore's IrUer. Law Dig.^ Ill, p. 3. 
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by the history of the Suez Canal and the countries which have been 
neutralized, makes most remote and improbable. ^^ 

No people or government has made from the outset clearer declara- 
tions or more solemn pledges than the United States for the neutraliza- 
tion and the impartial use of the canal; and those of her citizens who 
would have her take advantage of her acquisition from Panama of the 
right to open and equip the waterway at her own cost and who would 
justify her in seeking to gain some special and peculiar privileges on the 
ground of expense and ownership, forget that she is a voluntary trustee 
for mankind, and that until she acquired this right and undertook this 
task of her own accord, she had always contended that under no cir- 
cumstances should the enterprise be undertaken or conducted for mil- 
itary purposes or warlike advantage, or with any other end in view 
but the common, commercial convenience and benefit of the world. 
Hence it is that in the Hay-Pauncefote treaty, which supersedes the 
Clayton-Bulwer treaty, the neutralization of the canal, which was 
declared to be a "generalprinciple'' in the former treaty, is declared to 
be a "general principle" in the latter; and the United States therein 
and thereby adopts and prescribes substantially the same rules for this 
neutralization and impartial use of the Panama Canal as those adopted 
and prescribed in the treaty of October 29, 1888, between the great 
Powers of Europe for the regulation and conduct of the Suez Canal. 

Thus it is, that, although builder and owner of the canal, the United 
States is not free to use it as she pleases, because before she undertook 
to build it, she recognized as clearly and insisted as strenuously as Great 
Britain that the physical change which it would make in the relation and 
use of the two great oceans of the globe demanded that it should be 
neutralized and kept free for the common and impartial service of the 
shipping of the world. 

^* On the question of fortifying the canal, see the following articles which have 
appeared in this Journal: ** Neutralization of the Panama Canal/' by Peter C. Hains, 
Vol. 3, p. 364 (April, 1909); "Fortification at Panama," by George W. Davis, Vol. 3, 
p. 885 (October, 1909); ''The Real Status of the Panama Canal as Regards Neutral- 
isation," by H. S. Knapp, Vol. 4, p. 314 (April, 1910); "Fortification of the Panama 
Canal," by Richard Olney, Vol. 5, p. 298 (April, 1911); "The Right to Fortify the 
Panama Canal," by Eugene Wambaugh, Vol. 5, p. 615 (July, 1911); "The Canal 
Fortifications and the Treaty," by Oammond Kennedy, Vol. 5, p. 620 (July, 1911). 
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As early as 1826, Mr. Clay, who at that tune was Secretary of State 
m the cabmet of Mr. John Quiney Adams, said in his instructions to 
Messrs. Anderson and Sergeant, the United States delegates to the 
Pan-American Congress at Panama which had been convoked by 
Bolivar: 

If the work should ever be executed, so as to admit of the passage 
of sea vessels from ocean to ocean, the benefits of it ought not to be ex- 
clusively appropriated to any one nation, but should be extended to all 
parts of the globe upon the payment of a just compensation or reason- 
able tolls.» 

Thirty years later, referring to the purpose of the United States in 
negotiating the Clayton-Bulwer treaty, and to certain incidents prior 
to its conclusion (April, 1850), President Pierce remarked, in his message 
of May 15, 1856, to Congress (Mr. Marcy being Secretary of State) : 

Paramount to that of any European state, as was the interest of the 
United States in the security and freedom of projected lines of travel 
across the isthmus by the way of Nicaragua and Honduras, still we did 
not yield in this respect to any suggestions of territorial aggrandizement, 
or even of exclusive advantage, either of communication or of commerce. 
Opportunities had not been wanting to the United States to procure such 
advantage by peaceful means and with full and free assent of those who 
alone had any legitimate authority in the matter. We disregarded those 
opportunities from consideration alike of domestic and foreign policy j just 
aSy even to the present, day ^ we have persevered in a system of justice and 
respect for the rights and interests of others as well as our own in regard to 
each and all of the States of Central America.^^ 

This presidential message was sent to Congress and discussed abroad 
when the Clayton-Bulwer treaty had been in operation for six years. 

The significant fact, that it was the United States that invited Great 
Britain to enter into the Clayton-Bulwer treaty, was pointed out by 
the late Senator Cushman K. Davis, when, as Chairman of the Senate 
Committee on Foreign Relations, he reported the Hay-Pauncefote 
treaty of 1900. which, after being ratified by the Senate of the United 
States, was rejected by Great Britain on account of an amendment 
which had been adopted by the Senate against Senator Morgan's objec- 
tions, because it seemed to him, as it did to the British Government, to 

» Moore's Inter. Law Dig., Vol. Ill, p. 2. 

'* Richardson's Presidents* Messages^ Vol. V, p. 370. 
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imperil the complete and pennanent neutralization of the canal. This 
amendment, which was inserted at the end of Section 5 of Article II of 
the proposed treaty, provided — 

that none of the immediately forgoing conditions and stipulations in 
sections numbered 1, 2, 3, 4 and 5 of this article shall apply to measures 
which the United States may find it necessary to take for securing, by 
its own forces, the defense of the United States and the maintenance of 
public order. 

In his report against this amendment, Mr. Morgan said: 

Such a reservation is entirely superfluous and unnecessary and carries 
with it an acknowledgment in favor of Great Britain of a right of control 
over our national sovereignty that she does not claim and that could 
not be inferred from the mere silence of the treaty as to such possible 
right. 

The only legal effect of the amendment, if it can have any effect upon 
our national rights or powers, is to annul the netUraUzation of (he canal 
provided for in Article II of the treaty under cormderaiion.^ 

This same provision was moved again, in executive session, as an 
amendment to Article III of the existing treaty, but was defeated by a 
vote of 62 to 15 — probably on the ground, which had been indicated 
by Senator Morgan, that the Suez Canal being in Egypt, under the 
suzerainty of Turkey, it was proper that the Turkish and Egyptian 
rights of national defense should be reserved as they were in Article X 
of the Constantinople convention, whereas the Panama Canal, or any 
canal on the isthmus, not being an integral part of the United States, 
although under its control, it would go without saying that the United 
States could take all necessary measures "for securing by its own forces 
the defense of the United States and the maintenance of public order." 

The undersigned does not admit [said Senator Morgan] the proposition 
that when we agree that the Nicaraguan Canal shall not be fortified as 
"a point of invitation for hostilities or a prize for warlike ambition," 
we must also provide for the right to defend our own country on the 
coast of California by express provisions in a treaty with Great Britain 
removing objections that may arise [italics Senator Morgan's] from the 
Clayton-Bulwer treaty .^^ 

" Views of the MinorUyy signed John T. Morgan, and reprinted in Reports of 
Senate Conimittee on Foreign Relations, 178^1901, Vol. VIII, pp. 668-670. 
*^ Senate Document No. 268, 56th Congress, 1st Session, p. 35. 
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Referring to a 'proposed treaty with Nicaragua, which had been 
negotiated in June, 1849, by Mr. Heis, United States chargi d'affaires in 
Guatemala, Mr. Davis made the following observation in his aforesaid 
report of April 5, 1900, from the Foreign Relations Committee of the 
United States Senate: 

Shortly afterwards Mr. Squire n^otiated a treaty of like import with 
Honduras, which was suppressed by the United States to make way for 
the Clayton-Bulwer negotiations. Nevertheless, Mr. Clayton held these 
treaties in the State Department and made use of them as a means of 
inducing the British Government to negotiate the ClaytonrBvlwer treaty, ^^ 

Referring to an interview which Mr. Rives, our minister to France, 
had at London with Lord Palmerston in 1849, and at which he had ob- 
served to his lordship, under instructions from Mr. Clayton — 

that there was one question, which, unless great prudence and caution 
were observed on both sides, might involve the two governments, un- 
wittingly, in collision, — 

Mr. Davis explained, m this report of his from the Senate Committee 
on Foreign Relations, that — 

That question was the support given by Great Britain to the claim of 
"ownership and sovereign jurisdiction by the Mosquito Indians of the 
mouth and lower part of the river San Juan de Nicaragua." 

In that connection, Mr. Davis cited certain representations made to 
Lord Palmerston by Mr. Rives, under his aforesaid instructions from 
Mr. Clayton, among which were the following: 

The United States sought no exclusive privilege or preferential right 
of any kind in regard to the proposed communication, and their sincere 
wish, if it should be found practicable, was to see it dedicated to the com- 
mon use of all nations, on the most liberal terms and a footing of perfect 
equality for all. [Italics in the Senate committee's report.] 

That the United States would not, if they could, obtain any exclusive 
right or privilege in a great highway which naturally belonged to aU mankind. 
[Italics in the Senate committee's report.] 

That while they aimed at no exclusive privil^e for themselves, they 
could never consent to see so important a communication fall under the 
exclusive control of any other great commercial power. 

'* Reprinted in Reports of Senate Committee on Foreign Relations, 1789-1901, 
Vol. VIII, p. 637. 
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"We thus," said Mr. Davis, speaking for the Foreign Relations 
Committee of the Senate, in his report of April 5, 1900, "initiated and 
explained our fixed policy as to a canal through the Isthmus of Darien." 

The adhesion of the United States to the principles of neutralization 
and equality, and its desire not to secure any preferential advantage in 
the use of an interoceanic canal, were strongly expressed by Mr. Blaine 
in his instructions to Mr. Lowell, under date of June 24, 1881: 

The United States recognizes a proper guarantee of neutrality as es- 
sential to the construction and successful operation of any highway across 
the Isthmus of Panama, and in the last generation every step was taken 
by this government that is deemed requisite in the premises. The 
necessity was foreseen and abundantly provided for, long in advance of 
any possible call for the actual exercise of power. * * * Nor, in time of 
peacCy does the United States seek to have any exchisive privileges accorded 
to American ships in respect to precedence or tolls through an interoceanic 
canal any more than it has sought like privileges for American goods in 
transit over the Panama Railway, under the exclusive control of an American 
corporation. The extent of the privileges of American citizens and ships 
is measurable under the treaty of 1846 by those of Colombian citizens 
and ships. It would be our earnest desire and expectation to see the world's 
peacefvl commerce enjoy the same just, liberal, and rational treatment.^^ 

In connection with this record and the British protest against the im^ 
munity from tolls, granted to our shipping in the coastwise trade by the 
Panama Canal Act, it should be recalled that an amendment was of- 
fered during the debate on the earlier Hay-Pauncefote treaty of 1900, 
to the effect that — 

the United States reserves the right in the regulation and management of 
the canal to discriminate in respect of the charges of traffic in favor of vessels 
of its own citizens engaged in the coastwise trade; ^ 

and that this proposed amendment was voted down in executive session 
by 43 to 27, — a vote which made it clear that the phrase "all nations" 
in the proposed treaty was intended to include the United States. 

In view of the fate of the proposed amendments to the earlier treaty^ 
no attempt was made to provide for any discrimination in the Hay- 

** "Clayton-Bulwer Treaty and Monroe Doctrine," Senate Ex. Doc. No. IM, 
47th Congress, Ist Session, p. 174. 

'* Senate Document, No. 85, 57th Congress, 1st Session, injunction of secrecy 
ienx>ved, p. 16. 
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Pauncefote treaty, which was concluded in the following year (1901)y 
and is now in force. 

There never was any objection to the Clayton-Bulwer treaty by the 
United States on account of its ''general principle of neutrality," or 
the use of the canal on equal tenns by all nations. In his note of 20th 
October, 1857, when the controversy was at its height, General Cass, 
who was then Secretary of State, said to Lord Napier, the British min- 
ister in Washington: 

The United States, as I have before had occasion to assure your lord- 
ship, demand no exclusive privil^es in these passages, but will always 
exert their influence to secure their free and unrestricted benefits, both in 
peace and war, to the commerce of the world.^ 

And again, on the 8th of November, 1858, referring to the spirit and 
purpose of the Clayton-Bulwer treaty, General Cass said to his lordship: 

While the declared object of that convention had reference to the 
construction of a ship-canal by the way of San Juan and the Lakes of 
Nicaragua and Managua, from the Atlantic to the Pacific Ocean, yet it 
avowed none the less plainly a general principle in reference to aU practicable 
communications across the isthmus^ and laid down a distinct policy by 
which the practical operation of this principle was likely to be kept free from 
all embarrassment. The principle was that the interoceanic routes should 
remain under the sovereignty of the states through which they ran, and should 
be neutral and free to all nations alike.^ 

In this same note, and in immediate connection with the preceding 
citation. General Cass stated the case of the United States against 
Great Britain as follows: 

The policy was that, in order to prevent any government outside of 
those states from obtaining imdue control or influence over those inter- 
oceanic transits, no such nation should erect or maintain any fortifica- 
tions commanding the same, or in the vicinity thereof, or should "oc- 
cupy, or fortify, or colonize, or assume, or exercise any dominion over 
Nicaragua, Costa Rica, the Mosquito coast, or any part of Central 
America." So far as the United States and Great Britain were con- 
cerned, those stipulations were expressed in unmistakable terms; and in 
reference to other nations, it was declared that the "contracting parties 
in this convention engage to invite every state with which both or either 

*• "Clayton-Bulwer Treaty and Monroe Doctrine," Senate Ex. Doc. No. 194, 47th 
Congress, 1st Session, p. 113. 
^ Ibid, pp. 137, 138. 
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have friendly intercourse to enter into stipulations with them similar to 
those which they have entered into with each other." 

At that time the United States had no possessions whatever in Central 
America, and exercised no dominion there. In respect to this govern- 
ment, therefore, the provisions of Article I of the treaty could operate 
only as a restriction for the future; but Great Britain was in the actual 
exercise of dominion over nearly the whole eastern coast of that country, 
and in relation to her, this article had a present as well as a prospective 
operation. She was to abandon the occupancy which she already had 
in Central America, and was neither to make acquisitions, or erect 
fortifications, or exercise dominion there in the future. In other words, 
she was to place herself in the same position with respect to possessions 
and dominion in Central America which was to be occupied by the 
United States, and which both of the contracting parties to the treaty 
engaged that they would endeavor to induce other nations to occupy. 

This was the treaty as it was understood and consented to by the 
United States, and this is the treaty as it is still understood by this 
government.® 

This notable state paper closes with a masterly recapitulation of the 
American side of the controversy with Great Britain over the Clajrton- 
Bulwer treaty and reiterates the adhesion of the United States to the 
principles of neutralization and equality, as follows: 

It is of no small consequence either to the United States or Great 
Britain that these Central American controversies between the two 
countries should be forever closed. On some points of them, and, I have 
been led to hope, on the general policy which ought to apply to the whole 
isthmian region^ they have reojched a common ground of agreement. The 
neutrality of the interoceanic routes, and their freedom from the superior 
and controlling influence of any one government; the principles upon 
which the Mosquito protectorate may be arranged, with justice alike to 
the sovereignty of Nicaragua and the Indian tribes; the surrender of 
the Bay Islands, under certain stipulations for the benefit of trade and 
the protection of their British occupants; and the definition of the 
boundaries of British Belize; about all these points there is no apparent 
disagreement, except as to the conditions which shall be annexed to 
the Bay Islands' surrender, and as to the limits which shall be fixed to 
the settlements of Belize. Is it possible that, if approached in a spirit of 
conciliation and good feeling, these two points of difference are not 
susceptible of a friendly adjustment? To believe this would be to un- 
derestimate the importance of the adjustment, and the intelligent ap- 
preciation of this importance which must be entertained by both nations. 

« "Clayton-Bulwer Treaty and Monroe Doctrine," Senate Ex. Doc. No. 194, 47th 
Congress, 1st Session, p. 138. 
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WhcU the United States want in Central America, next to the happiness 
of its people, is the security and neutrality of the irUeroceanic routes which 
lead through it. This is equally the desire of Great Britain, of France, and 
of the whole commercial world. If the principles and policy of the Clayton- 
Bulwer treaty are carried into effect, this object is accomplished. 

When, therefore, Lord Maknesbury invites new overtures from this 
government upon the idea that it has rejected the proposal embraced in 
Sir William Ouseley's mission for an adjustment of the Central American 
questions by separate treaties with Honduras, Nicaragua, and Guate- 
mala, upon terms substantially according with the general tenor of the 
American interpretation of the treaty, / have to reply to his lordship, that 
this very adjustment is all thai the President has ever desired, and that, 
instead of having rejected that proposal, he had expressed his cordial 
acceptance of it, so far as he understood it, and had anticipated from it 
the most gratifying consequences.^ 

In his aforesaid report of April 5, 1900, from the Foreign Relations 
Committee of the United States Senate, Mr. Davis makes the following 
citation from President Buchanan's message of December 3, 1860, to 
Congress, after the successful issue of Sir William Ouseley's mission to 
Central America: 

" The discordant constructions of the Clayton and Bvlwer treaty between 
the two governments, which at different periods of the discussion bore a 
threatening aspect, have resulted in a final settlement entirely satisfactory to 
this government,*^ 

And, speaking for the Senate Committee, Mr. Davis continues: 

As no Congress from that day to this has disputed the validity and 
finality of this settlement, it can scarcely be justifiable now to set up 
those same *' discordant constructions,'' or the alleged want of good 
faith in the British Government in executing the treaty, as a reason for 
declaring that the treaty is in fact abrogated. 

The President then proceeds to restate the actual controversies and 
the manner of their settlement, as follows: 

**In my last annual message I informed Congress that the British 
Government had not then * completed treaty arrangements with the 
Republics of Honduras and Nicaragua in pursuance of the understanding 
between the two governments. It is, nevertheless, confidently expected 
that this good work will ere long be accomplished.' 

"TAw confident expectation Aos since been fulfilled. Her Britannic 
Majesty concluded a treaty with Honduras on the 20th of November, 

» " Clayton-Bulwer Treaty and Monroe Doctrine,*' Senate Ex. Doc. No. 194, 47th 
Congress, 1st Session, pp. 145, 146. 
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1859, and with Nicaragua on the 28th of August, 1860, relinquishing the 
Mosquito protectorate. Besides, by the former, the Bay Islands were 
recognized as part of the Republic of Honduras. It may be observed that 
the stipulations of these treaties conform in every important particular to 
the amendments adopted by the Senate of (he United States to the treaty con- 
cluded at London on the 17th of October, 1856, between the two Governments 
[the Dallas-Clarendon treaty]. 

"It will be recollected that this treaty was rejected by the British 
Government, because of its objection to the just and important amend- 
ment of the Senate to the article relating to Ruatan and other islands in 
the Bay of Honduras." ^ 

"It is not possible," says the Senate committee, "to ignore a fact or 
situation so fully and impressively declared by the President in a mes- 
sage to Congress, and acquiesced in by the failure of Congress to signify 
any dissatisfaction toward the final settlement so declared, as to the only 
points of contention that had then arisen under the Clayton-Bulwer treaty.*' 

Recurring again to the question whether the rules adopted by the 
United States, and prescribed in Article III of the Hay-Paimcefote 
treaty, for the neutralization of the canal [supra, footnote ^^ p. 37], 
require that in the event of war between the United States and a foreign 
Power, the war vessels of the latter should be allowed to pass through 
the canal on the same conditions as the war vessels of neutrals, it may 
be observed that the treaty seems to be framed so far as the belligerent 
rights of the United States in and over the canal are concerned, in case 
of war with a foreign Power, as though the original plan had been adopted 
of having the waterway opened through neutralized territory and ad- 
ministered by a neutralized state in accordance with rules adopted by 
the sovereign parties to the neutralization. The situation, however, 
in this respect, has been changed by the "perpetual control" acquired 
over the zone and the construction and administration of the canal by 
thft United States, free from the obligation of inviting other nations to 
join in 'guaranteeing the neutrality of the canal. If a canal had been 
built and the United States and Great Britain had gone to war, while 
the Clayton-Bulwer treaty was in force, the neutral state administering 
the canal would have allowed the public vessels of either belligerent to 
pass through the canal under the rules prescribed by the states guar- 

*• Reports of Senate Committee on Foreign Relations, 1789-1901, Vol. VIII, 
pp. 641. 642. 
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anteeing its neutrality just as the United States would do, under the 
existing treaty, in its administration of the canal during a war to which 
it was not itself a party. But the rules adopted by the United States, 
in the Hay-Pauncefote treaty, do not seem to have reserved to itself 
such belligerent righti^ as the changed conditions might have justified, 
but to have left it in the position where it would be boimd to allow such 
free passage to ships of war of its enemy as the neutralized state, being 
the territorial sovereign of the Canal Zone, would have done under the 
original plan. 

Such vessels, if the treaty were construed literally, would simply have 
to make the transit (Rule 3) '^with the least possible delay, without 
revictualling or taking in any stores during their passage, except so far 
as might be strictly necessary," and (Rule 4) without disembarking 
troops or munitions of war or warlike materials in the canal, or (Rule 5) 
remaining longer than twenty-four hours at any one time, except in case 
of distress, and no vessel of war of one belligerent could depart within 
twenty-four hours of the departure of a vessel of war of the other bellig- 
erent; all this, however, only in case a public vessel of a belligerent at 
war with the United States, could get within the three nautical miles 
of neutralized water at either end of the canal. The Suez Canal treaty 
expressly prohibits fortifications, as did the proposed Hay-Pauncefote 
treaty of 1900, while the present Hay-Paunceforte treaty ordains 
that the canal shall never be blockaded nor any right of war exer- 
cised nor any act of hostility committed within it. Nevertheless, it 
seems clear that the United States has no doubt as to its belligerent 
right in and over the canal in case it becomes involved in a war with a 
foreign Power, for instead of leaving the canal open for the passage of 
the public vessels of "all nations observing these Rules," it is fortifying 
both ends of the waterway and preparing to garrison the fortifications 
with its military forces, so that any war vessel of an enemy escaping 
capture or destruction on the high seas on either side of the isthmus and 
trying to pass through the canal, would find itself confronted with the 
forts defending the approach from the Atlantic or Pacific. 

The British view of this question may be the same as that of the 
United States, now that the original plan of the administration of the 
canal by a neutralized state in neutralized territory, as free as the oceans 
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it joins, has been abandoned, and the United States at its own expense 
is opening the transit through the zone, of which, for that purpose, it 
has acquired "perpetual control and practical sovereignty." This may 
be indicated by the following excerpt from Sir Edward Grey's note of 
November 14, 1912, in which he communicates the British protest, to 
Mr. Bryce: 

I notice that in the course of the debate in the Senate on the Panama 
Canal Bill the argument was used by one of the speakers that the third, 
fourth, and fifth rules embodied in Article 3 of the treaty show that the 
words "all nations" cannot include the United States, because, if the 
United States were at war, it is impossible to believe that it could be in- 
tended to be debarred by the treaty from using its own territory for re- 
victualling its war-ships or landing troops. 

The same point may strike others who read nothing but the text of 
the Hay-Pauncefote treaty itself, and I think it is therefore worth while 
that I should briefly show that this argument is not well founded. 

The Hay-Pauncefote treaty of 1901 aimed at carrying out the prin- 
ciple of the neutralization of the Panama Canal by subjecting it to the 
same r^ime as the Suez Canal. Rules 3, 4, and 5 of Article 3 of the 
treaty are taken almost textually from Articles 4, 5, and 6 of the Suez 
Canal Convention of 1888. At the date of the signature of the Hay- 
Paimcefote treaty the territory, on which the Isthmian Canal was to be 
constructed, did not belong to the United States, consequently there 
was no need to insert in the draft treaty provisions corresponding to those 
in Articles 10 and 13 of the Suez Canal Convention, which preserve the 
sovereign rights of Turkey and of Egypt, and stipulate that Articles 4 
and 5 shall not affect the right of Turkey, as the local sovereign, and of 
Egypt, within the measure of her autonomy, to take such measures as 
may be necessary for securing the defense of Egypt and the maintenance 
of public order, and, in the case of Turkey, the defence of her possession 
on the Red Sea. 

Now that the United States has become the practical sovereign of the 
Canal, His Majesty's Government do not question its title to exercise 
belligerent rights for its protection. 

The United States would doubtless assume that it would be for the 
"protection" of the canal to prevent its passage by the public vessels 
of any Power with which she might be at war. 

Sir Edward Grey's explanation is in harmony with what Lord Lans- 
downe said in his memorandum of August 3, 1901, communicated to 
Mr. Hay during the negotiation of the existing treaty: 

I am not prepared to deny that contingencies may arise when not only 
from a national point of view, but on behalf of the commercial interests 
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of the whole world, it might be of supreme importance to the United 
States that they should be free to adopt measures for the defense of the 
canal at a moment when they were themselves engaged in hostilities.^^ 

It may be said that in the Hay-Pauncefote treaty no such provision 
was necessary as that contained in the convention of Constantinople 
for securing the defensive rights of Turkey and Egypt, in whose ter- 
ritory the Suez Canal is situated, because no nation at war with the 
United States would dream of attacking the Panama Canal when the 
waterway was in actual use ''on terms of entire equality" by all the 
other commercial nations of the world, any more than Russia dreamed 
of interfering with the Suez Canal when she was at war with the Sublime 
Porte. The vulnerability of the canal, the ease with which its locks 
could be put out of commission "by a small party of resolute men 
armed with a few sticks of dynamite," ^^ may also tend to render it 
immune from flagrant war. 

But, however this may be, the United States, having freed itself by 
the Hay-Pauncefote treaty from certain requirements of the Clayton- 
Bulwer treaty, including alliances or joint action with foreign govern- 
ments for the protection and management of the canal, should see to it 
that the general principles of neutralization and equal terms, expressly 
preserved, re-afl5rmed and re-consecrated as they are in the treaty now 
in force, shall suffer no impairment in the administration of this self- 
assumed trust for mankind. Thus shall we keep the faith of the treaty 
and make good the long succession of our declarations and pledges as 
a nation. 

Crammond Kennedy. 

'* Moore's Inter. Law Dig.y III, p. 215. 

'^ Senate Document, No. 54, 57th Congress, 1st Session. Report of the Isthmian 
Canal Conmiission, 1899-1901, p. 254. 



CARDINAL ALBERONI: AN ITALIAN PRECURSOR OF 
PACIFISM AND INTERNATIONAL ARBITRATION ♦ 

Nihil sub sole novum. EcdesiasteSy /, 10. 

In a previous study ^ I had occasion to state that the pacifist idea, 
as well as that of the juridical settlement of international conflicts, 
dates much farther back than is generally believed, and that it has had 
sincere advocates in all nations. And what is of even greater importance, 
international arbitration was practiced to a large extent, both in the 
Middle Ages and at the time of the Renaissance. I would now present 
to the enlightened readers of this Journal an Italian personage as one 
of these advocates, by stating however at the outset, that he was not 
the first among his compatriots, since four centuries before his time, the 
Venetian Marin Sanudo ^ had consecrated his life to that idea, while 
the adherents of pacifism can even claim a Dante Alighieri among their 
number! For many reasons, however, which will be convincingly set 
forth in the course of these pages, Cardinal Alberoni is deserving of 
especial attention. The German Gerhoch, the Frenchmen Pierre Dubois 
and Em6ric Cruc^, the Czech king George Podiebrad, the Englishman 
W. Penn, the Portuguese Suarez, the Spaniard Vittoria, the Hollander 
H. Grotius, and many others, have in him a worthy associate, a fact 
which I hope will be made clear by the publication of his scheme, as 
an appendix hereof .f 

I 

There are few men who have played a conspicuous part in history 
whose importance has been discussed to the same extent as thai of 
Cardinal AlberonL He has been vilified and glorifierl with equal pas* 

* Tnnslated fiom the Frendi by Dr. Theodore Beiukdn, of WMhmicton, D. C. 

^ Vbsnitch, Deuz Pr6cuneun frangaU du Padjume el de VArbUrngt tnUmtMonfd^ 
in Rmnie d^Hitioirt DipiamaHque, 191 1 . 

*8ee: A. BlAoifocATALix), Marin Sanudo U Vuekio edUmto ProgMo di Cfroeiah, 
Befgamo, 1901. 

t Printed in this Jocwxal, p, 83. 
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sion. And while it may be said that the greatness of a statesman is 
correctly measured by the opposition with which he meets during his 
life, and even before posterity, the lack of sympathy, I should even say 
the lack of interest for this prelate-diplomatist is explainable on special 
grounds, as well as by reason of the circumstances in which he grew up. 
It is probably due to this reserve that the modem historians of pacifism, 
eager though they are to search through the past centuries for the pre- 
cursors of this movement, have almost entirely failed to consider this 
curious personage. And his ideas, even as his entire life which was so 
feverish, ever on the alert and so long in years, should certainly have 
roused them to a special curiosity. Human psychology has in him a 
specimen worthy of profound study, offering a vast and promising field 
of work to him who would undertake it. Does it not seem strange to 
see this man, at the zenith of his power, almost universally traduced 
as the greatest disturber of the peace, when in fact he conceived the 
plan of the general pacification of the Christian world, he, the man of 
action par excellence, and at a time when this idea was the privilege of 
only those who were generally scoffed at, the discussion of whose ideas 
brought forth smiles, and who could consider themselves fortunate when 
they were not classed too far below " dreamers "? 

Before proceeding to the consideration of the pacifist work of Cardinal 
Alberoni, it is necessary to make a general survey, concise as far as this 
is possible, of the personage and of the importance of his activities during 
the first half of the eighteenth century. 

Jules Alberoni ' was bom at Piacenza, May 21, 1664. He was the 
son of poor parents who, as gardeners, had come to take up their abode 

' See: S. Bersani, Storia del cardincUe Giulio Alheroniy Piacenza, 1861; (in reference 
to this, see an extended study by Ag. Saoredo, in the Archivio atorico UalianOy vol. 
XVII, 1863, 2nd part, pp. 90-116); J. Rousset, Hiatoire du Cardinal Alberoni^ etc.. 
The Hague, 1719; Maldonado-Macanez, El Cardinal Alheroniy in the Revista de 
EspaHaf 1884; Lavisse and Rambaud, Histoire g^nirale, etc., vol. VII, 1896; E. Bour- 
geois, Letters intimes de J.-M. Alberoni^ Paris, 1892 (in reference: G. Valbert, 
Alberonif etc., in the Revue des Deux MondeSf vol. CXV, 1893, pp. 662-673); ditto, 
le Secret dea FarnksCf Philippe V etla politique d* Alheroniy 1911; G. Hanotaux, R^ 
cueil de8 Instructiona aux Ambassadeurs de Francey vol. XVII (Rome, vol. II) Paris, 
1911; C. Cantu, Histoire universeUey vol. XVI and XVII, Paris, 1868; A. Profes- 
siONE, II Miniatero in Spagna e U processo del card. Alheroniy Turin, 1897; Comte db 
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in this city. And if it had not been for the function the Christian church 
performed in the world, he would never have succeeded in bringing his 
talents to the fore. It was the church, or rather her servants in the Duchy 
of Parma, who soon became aware of his active and alert mind and made 
him follow a rigorous course of instruction in their seminaries, just as 
they had done before with his compatriot J. Mazarin. Further along 
in this study we will be led naturally to confront these two compatriots 
one with the other. Dealing with affairs relating to Spain, the author 
of MS. 25695 of the Bibliothiqiie nationale (pp. 204r-206) indeed states: 
"Up to this point, we behold in Jules Alberoni another Jules Mazarin. 
Both were of humble birth : the former was the son of a Piacenza gardener; 
the father of the latter was a tenant of the Episcopal See of the same city; 
both started on their career in this bishopric; both attained to the dig- 
nity of prime minister of two of the principal European monarchies; 
and lastly both rose to the oflSce of cardinal." In another place it is 
asserted that "Alberoni would have been the Mazarin of Spain, had the 
end been like the beginning." 

Scholar and bell-ringer at the cathedral of Piacenza, and educated 
through charity at the Bamabite monastery in that city, Alberoni in 
1702 became chaplain to the Count de Roncoveri, bishop of Borgo di 
San Donnino, and soon afterward, when he had learned a little French 
from the novelist Campistron, who had, so to say, strayed into these 
r^ons, and through his brilliant intellect won the good will and sym- 
pathy of the Duke de Venddme, commander of French troops in Italy, 
the Duke de Parma made him canon and appointed him as his represent- 
ative to the duke. At this moment, the course of his life changes and 
Alberoni's political career opens: for in 1706, Venddme brought him to 
France, presented him to the king, obtained for him an annual allowance 
and then secured his services as secretary in his military expeditions to 

Barral, Etudes sur Vhistoire diplomatique de VEurope de 1648 d 1791, Paris, 1880; A. 
Baudrillart, Philippe V etla Cour de France, Paris, 1890, five vols; E. de Heckeren, 
Correspondance de BenoU XIV, two vols., Paris, 1912; d'Haussonville, La Duchesse 
de Bawrgoffne, etc., 4 vols., 1898-1908, vol. Ill; Gentleman's Magazine, 1736; L. Wiese- 
NER, Commencement d* Alberoni, etc., Angers, 1892; C. Malaoola, // Card. Alberoni 
e la repMica di San Marino, Bologna, 1886; J. Butler, Duke of Ormonde, the Jacobite 
eUiempt of 1717, etc., Edinburgh, 1895; the Archives du Ministhre des Affaires itran- 
gh-es; Fonds Rome and Espagne. 
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the Netherlands and Spain, in the course of which he was sent on a 
mission to certain of the provinces for the purpose of consolidating the 
partisans of Philip V. After his protector had breathed his last in the 
arms of his dear abb6, Alberoni returned to France in 1712 to report to 
Louis XIV upon conditions in Spain. The following year we find him 
already in Madrid as charg6 d'affaires of the Duke de Panna. Soon 
thereafter (1714), Queen Gabrielle of Savoy dies, and he avail§ himself 
of the new situation at the Spanish court to improve his fortune. His 
own activities in the preparation for the new marriage of Philip V to 
Elisabeth Famfese, the daughter of his master and sovereign, are so well 
known that it is thought superfluous to refer to them at this time. His 
rivalries and strifes more than any other of his actions have been studied 
and described, possibly on account of their picturesqueness. Fr^^ric II 
declares in his M^moires (Paris, 1866, vol. I, p. 26) that Cardinal Al- 
beroni's temperament was very similar to that of the new queen, whom 
he portrays in these few masterly strokes: "Spartan haughtiness and 
English obstinacy, combined with Italian elegance and French vivacity; 
she proceeded audaciously to the accomplishment of her designs; nothing 
ever took her by surprise, nothing could stay her." Two persons of 
this same nature might meet; both might start on their journey at the 
same time; but they could not long continue in each other's company. 
The little Princess de Parma, after her sudden and unexpected elevation 
to the throne of Spain, wanted to rule as absolute mistress; and this 
prelate-diplomatist, who was climbing the ecclesiastical and social ladder 
with lightning rapidity, his elevation to the ranks of the nobility, his 
appointment to one of the most important Spanish bishoprics and his 
cardinal's hat annoyed her in the royal entourage, the more so because 
he was her compatriot, because he was indefatigable in his activities, 
inexhaustible in his intellectual resources and at the same time endowed 
with an indomitable will power. Europe, rather the Imperial and 
Franco-English diplomacy, energetically opposed Alberoni, the prime 
minister of Spain and distinguished Italian patriot; his tendo AchiUis 
was, however, wounded first by the weak nature of Philip V and by 
the jealous vanity of the letter's young wife. To the reproach that she 
had appointed Alberoni, a foreigner, as head of her government, Elisa- 
beth answered: "That is true; we appointed him, or to be more correct, 



CARDINAL ALBERONi: AN ITALIAN PRECURSOR OF PACIFISM 55 

it wds he who appointed himself and became our unbearable master J^ To 
this, the king added: "He's a beastly brute." After the departure of 
Alberoni, the queen could not help acknowledging she considered him 
"a brilliant man and a great minister." After he had been driven out 
of Spain, Cardinal Alberoni wrote to Cardinal de Polignac: "Spain was 
a corpse. I brought the corpse to life again. After my departure, it 
returned to its coflSn." On another occasion, he bemoans the weakness 
of his Spanish master, saying that "caught between a prayer-stool and 
a woman, he became oblivious to the existence of the external world." 

Modem history has already reached the turning-point, where it be- 
comes evident justice must be rendered to this statesman. Like a quick- 
ening flash he touched Spain which had fallen into lethargy and was 
slowly succumbing to it. We present here the record of his activity as 
head of the government; it is the work of experts: Messrs. Lavisse and 
Rambaud (p. 42) : 

He revised the conditions on which the right to levy certain taxes 
was granted; formulated a new scale of customs, so as to reduce the 
amount of foreign importations; and on the other hand he granted free 
exportation of native wines; he examined the question of colonial contra- 
band and repressed its traffic; he built a national printery and estab- 
lished a woollen manufacture which furnished the clothing for the sol- 
diers; he appealed to the merchants of the entire nation in behalf of 
common honesty, and called Dutch workmen to Spain for the manufac- 
ture of woollen and fine linen goods. As a means to recruit officers for 
the navy he founded the Cadiz Naval Academy; he revived the artillery 
foundries and the manufacture of weapons at Barcelona and Malaga, 
launched fourteen new vessels, laid the keel for as many more and had 
even two built at Havana. He rebuilt the harbor of Cadiz, constructed 
the port of Ferral, fortified Barcelona which he wanted to become the 
Mediterranean rival of Toulon and ruler over that sea; in the Pyrenees 
he made Pampelune so strong that in 1719 the French dared not lay 
siege to it. . . . 

When we consider that this immense amount of work was performed 
in very little time, and at a time when neither railroads nor the telegrapli 
were at the disposal of governments, we come to judge with greater 
impartiality, if not with more sympathy, the things accomplished for 
Spain by Cardinal Alberoni, to whom Mgr. Bandrillart {loc. ciL II, 
p. 400) refuses the title of "a great statesman," in spite of the fact that 
he recognizes in him "a man of incontestable talent, of a bold spirit and 
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energetic character. " * And all this internal work was simply the posterior 
evidence of the external policy of Spain as conceived by Alberoni, con- 
sisting in the proposition to regenerate that country in the eyes of Europe 
and of the world, and to recover for it the preponderating position which 
it had occupied in past centuries. We shall not explore the labyrinth 
of this bold diplomacy which men of greater authority have already ex- 
haustively studied. We would venture, however, to remark that we 
find unjustified the reproaches which have become common-places and 
according to which he intended to make his own country, Italy, profit 
by this regeneration of Spain. Were not these tendencies, on the one 
hand, quite in harmony with human nature, and did he not, on the other 
hand, reconcile them with the highest interests of European peace? On 
the morning following his dismissal, he wrote to one of his friends, who 
was also his confidant: ''It was the smallest sacrifice that could be made 
to insure the peace of Europe." Before long he is driven from Spain, 
followed while on his way to Rome, seized, cast into prison and prose- 
cuted. But he will know how to hold out against his detractors; he will 
know how to fight and defend himself with the weapons of the time, if 
necessary; but howsoever he fight, he will fight successfully. His ene- 
mies went so far as to say that he had been the paramour of Queen 
Elisabeth. To disprove this accusation, it would be sufiBicient for him 
to point to his portrait,^ and to the haughtiness of his young sovereign. 
But the accusation of having sought to enrich himself by the misuse of 
public funds wounded him to the quick. Later on in his life he refutes 
this charge with vigor.* Nearly ten years later (July 4, 1727), Marshal 

* One of his contemporaries, L. Ferrari, DeUe Notusie sioriche della lega fra T/m- 
peratore Carlo VI ela Republica di Venezia^ etc., Venice, 1723 (pp. 25^260), charac- 
terizes him as follows: ''A keen man, quick in his work, fertile in resources and one 
to whom nothing seems difficult: a man who when silent, yet speaks, and speaking 
he enchants, and so wonderfully. * * * »» a. German, Univeraal-Lexiconf 
Suppl. I, p. 903, speaks of him in 1751 as a '' perfect politician and great statesman.'' 

* One of his first biographers belittles him in the following terms: "The cardinal 
is of small stature; rather too corpulent than too thin; his face is not at all attractive; 
it is too broad, because his head is too large." Of his eyes alone he speaks well. 

* " Those who are acquainted with my career," he writes about the year 1735, "are 
honest enough to certify that I never made wealth my idol; and on this point I ap- 
peal to my own conscience. If I were a man who delights in the love of lucre, there 
are few who have had greater opportunity to acquire riches. I might say that I had 
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de Villars, one of the few men who at that time spoke favorably of the 
ability of the cardinal, writes in his Mimoires (vol. V, p. 138) of a "cur- 
rent rumor about the journey of Cardinal Alberoni to Madrid," adding 
that this rumor lacks confirmation, — ^a fact which proves the continued 
interest which the Court of Versailles took in him. Only once thereafter, 
when, as Papal l^ate to Romagna, he had temporarily united the Re- 
public of San Marino with the States of the Church, the people as a 
whole took an especial interest in him. 

He was a source of even greater interest to diplomatists. As an in- 
stance, we reproduce here words written on February 18, 1736 by the 
Duke de Saint-Aignan, who was at Rome at that time. These words 
are quoted from a report the duke had transmitted to his government, 
a report which all modem aspirants to the diplomatic career ought to 
read: the duke does not enter into details, having fully delineated him 
in his official dispatches forwarded from Madrid, where during four 
years he had resided as ambassador. He writes: 

The great rdle which he has played, the independence which his dis- 
favors compelled him to assume, the consequent relations into which 
he entered with the zealots, some external traits such as contempt for 
pomp, a kind of personal unreservedness and a keen interest in all mat- 
ters concerning public welfare made him a rather conspicuous personage 
at that court; and many there were who thought that luck, which had 
done so much for him, was holding him in reserve for further govern- 
ment service. But his conduct in the Romagna legation, which he ac- 
cepted only because he would not have it said that he had never served 
the Holy See, has done him a harm from which he will find it difficult 
to recover, so that what he had imagined would pave his way to the 
Pontificate may perhaps prove the greatest obstacle to his ambition. 
And in truth, beside the fact that the public had criticized his ready 
willingness to give up, for an office of this nature, the retired life of a 
philosopher, which he had made up his mind to live on his estate of 
Castel-Romano, saying that he would either have to rule a world or 
cultivate a cabbage-patch; and far from trying to prove himself worthy 

become his treasurer when the Duke de Vend6me honored me with his confidence. 
Frequently he teased me because of my contempt for money, stating that he be- 
lieved I would never take great pains to discover the philosopher's stone. My sta- 
tion in Spain offered me opportunities to acquire inunensc wealth. Yet I never spent 
more than was necessary to keep up my position as minister. I did not allow a single 
one of my relatives to come near me." And still later, in 1742, he adds that he will 
be ''in history, an example of strange calunmies and persecutions." ^ 
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of the high regard in which he was held, he discredited himself by his- 
oddities, by his too rigid sternness and his lack of consideration for the 
nobility, which did not bring him popular favor; by his unwarranted 
haughtiness; and withal, he was not entirely proof against unfounded 
notions of fear. Again, the depotism which he intended to exercise, the 
direct correspondence which he desired to carry on with the Pope, his 
treatise on taxes, so contrary to all accepted principles, in the writing of 
which he had been misled by the Imperials, have set the Holy Father, 
the Ministers and the Sacred College so against his administration that 
he would have been dismissed forthwith, if they had not feared the 
liberty which he assumes in speaking, showing sovereign contempt for 
the most of his confreres, imagining that for ability there is none to 
compare with him. He said frequently to His Holiness that all this 
was merely an open synagogue. And it is in order to guard against this 
kind of Uberties that it was decided to keep him away from here; but, 
in spite of all I have just stated, and without feeling in the least way 
offended by the reputation which he thought he enjoyed, I owe it to 
him to say that I have only praise for the sentiments which he enter- 
tains for France as a whole, as well as for myself personally, ever since 
I came to Rome; but I am not equally satisfied with his manner toward 
the King of the Two-Sicilies, whom he failed to greet on his passage 
near this city, nor with his way of thinking of the King of Sardinia, 
whom I might suspect of influencing the misunderstanding between 
the courts of Madrid and Turin which we have never been able to re- 
move. It has been said that the Cardinal had a representative in Vienna 
at the time of the signing of our Preliminaries; but I am not sufficiently 
informed of this and can only speak of it as a matter which ought to be 
carefully looked into. 

In the Memoir to serve as instruction for the Archbishop of 
BouRGES, . . . going as ambassador extraordinary of His Majesty to Our 
Holy Father the Pope, 1745, we read that the ambassador must apply to 
Cardinal Alberoni for information, 'Hhat one may depend as much upon 
the reliability of his information after he has promised to give it as upon 
his skill to secure reliable information." Cardinal de Rohan, who in his 
turn is going to Rgme as ambassador, is directed to ask the opinion of 
Cardinal Alberoni. It will not be without interest to quote still another 
passage taken from a letter of Benott XIV, dated March 29, 1743 to 
Cardinal de Tencin: 

On the evidently false supposition that Cardinal Alberoni had re- 
cruited men for the Spaniards against the Austrians in the last action 
of Campo Santo, it is proposed, without informing him of this report and 
without giving him the opportunity to be heard, to recall him from his 
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legation. They are threatening to ravage the country, to seize the per- 
son of this cardinal and to sack the college which he built at Piacenza. 
My dear Cardinal, can there be anything more horrible? We are think- 
ing of summoning the cardinal to Rome, so that he may give an account 
of himself to the Pope, before whom he stands accused and who is his 
superior; but leaving him his legation nevertheless. We do not know 
whether he is willing to come, or if willing, whether he can come, for he 
has been iU several months. 

The cardinal is advancing in years, and reports concerning his health 
become more and more frequent in the correspondence. Here is one 
such reference, taken from a letter of the same Pope, dated March 8, 
1752: "The Milan messenger has brought us bad news about Cardinal 
Alberoni, who will probably recover without the assistance of any doctor 
and without poultices, by eating salt-pork and sausages." But shortly 
afterward he died, on June 26 of the same year, in his native city which, 
during his life-time, he endowed with a college for preparing young men 
for the priesthood, and to which he bequeathed the major part of his 
fortune. This "unworthy priest and dangerous minister" in the opinion 
of some; this "base valet and dregs of the people, buffoon, charlatan" 
according to Saint-Simon, this "meddlesome individual" and "second- 
rate statesman" as Valbert characterizes him, is, in the judgment of 
Voltaire, the "most powerful genius which has governed Spain long 
enough to bring her glory, and not long enough for the greatness of that 
State." Lord Stanhope passed judgment upon him in these terms: "If 
Spain could go on in this way and succeed as well in all the other enter- 
prises he means to carry out, there will be no Power can oppose her." 
In a Notice sur le regne de Philippe V et bur le minist^re du 
CARDINAL Alberoni, written soon after his death, we find the following: 
"Alberoni died in 1752, leaving the reputation of a politician and minis- 
ter as enterprising and ambitious as Cardinal Richelieu; supple and 
skillful as Mazarin. But, possessed of their great qualities, he also had 
their shortcomings. His genius was vast, his projects were immense, 
but fortune was against him." And this moral portrait comes perhaps 
nearest to the original. Alberoni, moreover, has written a description of 
himself, in a letter of 1742, when he was already advanced in years. 
He says: "The more diflSculties a man of spirit encounters in an enter- 
prise, the greater must be the courage, perseverance and obstinacy with 
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which he shall pursue it; he must never give it up, except when all hope 
of carrying it out has vanished. Jn the endy Fortune still honors men of 
courage." 

^ II 

Historians and publicists who have been interested in the political 
views of Cardinal Alberoni have concerned themselves, as a rule, with 
the book published at Lausanne in 1753, entitled Testament Politique 
DU' Cardinal Jules Alberoni, recueiUi de divers nUmoires, leUres et 
entretiens de Son Eminence par Monsignor A. M.; translated by C. de 
R. B. M, But, for a long time we have known that this is a spurious 
workJ 

Much more interesting, according to authentic probability, is the 
brochure which was simultaneously published in German and English 
in 1736, during the life-;time of the Cardinal, bearing this title: Des 
Weltberuhmten Cardinals Alberoni Vorschlag das Turkischb 
Reich unter der Christlichen Potentaten Botmassigkeit zu 
BRiNGEN, Samt der Art und Weise vrie dasselbe nach der Ueberwindung 
unter sie zu Vertheilen, etc,, etc., Gedruckt im Jahre, 1736. The English 
title of the book is even fuller and represents better both the content 
and the ideas therein expounded. It is as follows: Cardinal Alberoni's 
Scheme for Reducing the Turkish Empire to the Obedience op 
Christian Princes, Together vnth a scheme of a perpetual diet for estab^ 
lishing the public tranquility * * * London, Printed for J. Torbuck in 

^ Writers of that time did not question the authenticity of this Testament Politi- 
QUB. The GdUingische Ameigen von Gdehrten Sachen of June 2, 1753 (pp. 610-^13) 
calls attention to the book and discusses it earnestly. In the Dizionario di operb 

ANONIME E PSEUDONIME DI SCRITTORI ITALIANI (Milan, 1859, VOl. Ill, p. 141) We 

reistd that the manuscript was bought in Madrid and thence brought to Lausanne! 
I^ is also referred to in the Dictionnaire des ouvrages anonymes et pseudonymes 
(Paris, vol. Ill, p. 312). And yet it is the work of two French publicists, Duray de 
Morsant (1717-1795) and Maubert de Gouveste (1721-1767), two of the many 
intellectual adventurers who thrived at that time. Maubert de Gouveste also wrote 
HiSTOiRE poutique DU si&CLE during his sojourn in England, and in turn became 
chief editor of the Journal Officiel in Brussels (1759) and director of an itinerant 
French theatrical troop on its passage through Wurtemberg. He left a large number 
of works. Writing about this Testament Politique y Sabatier says: "It is impossible 
to read it, and not be impressed by the depth of thought, the elegance of reflection 
and the precision of reasoning!" 
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Clarc-Courtf Drury Lane, and sold at the PampMet-Shops ai the Royal 
Exchange, Temple-Bar and Charing-Cross, 1736, Two editions of this 
English publication were printed in the same year. In addition, both 
the German and English editions state that they are translations from 
the Italian: the former, that the original is in the hands of a minister 
who belongs to the nobility, while the latter is more definite j^ for it states 
that the original manuscript is in the^ possession of the Prince de Torella, 
Sicilian ambassador to the French court. And it is true that a Sicilian 
ambassador of that name had about this time resided for about two 
years in Paris. After a search of more than ten years, we have at last 
succeeded in finding an Italian manuscript of this work. It is preserved 
in the Museo Civico Correr, in Venice (Codice Correr 1206/2643), and is 
entitled: Progetto del Cardinale Alberoni, per ridurre VImpero 
Turchesco aUa Obedienza dei Prindpi Cristiani, e per dividere tra di essi 
la conquista del Medesimo? The last part of the manuscript contains 
a Progetto di una Dieta Perpetua, 

But as early as 1735, the Mercure historique et politique, The Hague 
(vol. XCIX, pp. 467-476), published an extended Paris correspondence 
for October of the same year, in which we find printed in full a Sysi^me 
DE Pacification G6n6rale, dans la Pr£sente Conjoncture, trans- 
lated from the Italian, preceded by these few lines: 

* My friend, professor G. Dalla Santa, Assistant Director of the Archives of Venice, 
informed me that the manuscript came from a collection brought together by the 
Venetian senator Theodor Carrer, bom at Venice, December 12, 1750 and dying 
there in 1830, whose mother, Marie- Anne Pettagno, of the princely family di Trebisao- 
cia, had been a Neapolitan, a fact which, to a certain extent, associates the manu- 
script with the princely de Torella family. The Venice manuscript is doubtless a 
copy. I have taken great pains to find the original (supposing that it was still in 
existence) ; but so far these efforts have not been rewarded. The distinguished direc- 
tor of the State Archives of Naples, Professor Casanova, has upon my request, de- 
voted himself actively to this task, and we have not given up hope of finding some 
day the final clue to this point. 

The larger portion of this manuscript was published in Venice (Stabil. typ., di 
P. Naratovich, 1806, 8®-32), by a Mr. Tipaldo Foresti, on the occasion of the mar- 
riage of a friend, and entitled: Per le auspicantissime Nozze del Signor Giuuo 
Squetarou colla Sign* Giuseppina Sartori. This accounts for the fact that 
public libraries, even in Italy, are uninformed concerning this publication. Still, 
in his day Casati called attention to it in the Revue des Questions HUtoriques (1869, 
vol. VI, p. 682). 
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* * * Everyone is lending a band in the building of tbe grand 
structure (Peace), and as a result we bave several projects of pacification. 
Tbis one is readable botb by reason of tbe form wbicb tbe author gives 
to tbe system be sets forth, and because of tbe position he occupied and 
which gives him rank among tbe ministers and the greatest politicians 
(in a note: "Teminentissime Cardinal Alberoni")* We are all tbe more 
pleased to give here a translation of it, because it merely represents 
a project as such, and because throughout the author shows due regard 
for tbe Powers to which he refers. 

Before taking up tbe real subject of our study, which is the very 
project contained in tbe English and German editions and in the Italian 
manuscript, it may be profitable and interesting to reproduce right now 
tbis "Systfime de Pacification." Tbis exposition seems to us tbe more 
necessary because it is our impression that we are dealing with two 
distmct manuscripts; and it is quite possible that both go back to the 
same source, provided they are of diflferent dates.® 

Tbe author of tbe project as given in tbis correspondence begins thus: 
To be just, a war must aim at correcting wrongs which it is foimd can 
not be remedied except by a resort to arms; and such a war must lead 
to tbe establishment of a peace whose duration shall be made permanent 
by tbe help of a number of Powers whose interests shall be served by it. 
Tbe war which has presently broken out between tbe Imperial and 
Bourbon families is of such an extraordinary nature that it encompasses 
the two extremities of Europe from tbe north to tbe south; it brings 
before our eyes interests hitherto unsuspected; and there is not a state 
in Christian Europe but is more or less affected by it. It has roused so 
many pretensions of every kind and description that it would seem im- 
practicable to conciliate them, if divine Providence does not intervene 
in some special manner. Without tbis divine favor, we are on tbe eve 
of beholding Europe involved in a general conflagration whose conse- 
quences seem clear enough to make us tremble, and the end of wbicb 
tbe human mind is unable to forecast. In order that there might be 
hope for reconciliation, these two great families should lay aside their 
old pretensions in tbe interest of public welfare and Christianity. A 

• Cantu and, after him, Bersani (pp. 385-386) believe that these projects were 
written about 1724. The latter adds: ''An alliance between all tbe princes and the 
Italian republics was subsequently proposed for the purpose of driving all foreigners 
from Italy. But I know nothing as to that, except that some writer may by way of 
diversion have sought to hold up to ridicule these ideas of Alberoni as vaporings and 
chimeras of a demented and unhealthy mind/' These two authors arc mistaken: 
the reader will readily judge for himself in the course of this study that the maui 
project at least could not have been written before 1730. 
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definite basis must be found on which this reconciliation can be worked 
out, so that through their agreement a settlement of all other preten- 
sions may be reached in conformity with equity and public weal. 

Since there is little likelihood of curing unusual diseases by ordinary 
remedies, and the very foundations of Europe have been shaken in the 
present conjuncture, it seems necessary to devise a system Ukely to 
strengthen them. It would seem to be for the absolute interest of whole 
Christian Europe that the attention of the emperors of Germany should 
be directed solely to the defense of their territory against the power of 
the Ottoman Empire, and to seek to extend their dominions in that 
direction only. This will give them a wide enough field for action in all 
that is praiseworthy and interesting in ambition. Their alliances with 
the Russian Empire and Poland, which would render them terrible to 
the remainder of Christianity, if they were to enforce their pretensions 
on this side, might be profitably exploited on the other side. They 
would have the means to induce the Princes of the Empire to combine 
all their forces for the purpose of conquering Turkish territory by re- 
warding these Princes with some of the domains belonging to the House 
of Austria, in Germany, as they were making progress toward the Orient. 
All the other Powers of Christianity, being certain that they need no 
longer fear encroachment by the emperors upon their rights, would 
assist them in their efforts to extend their dominions at the expense of 
the infidels. In such action, each would find his interest and security, 
it being true that the different possessions heretofore occupied by the 
House of Austria in various quarters have been the main cause of the 
troubles in Europe. 

The system, which begins here, seems evidently to have been that of 
Emperor Charles the Fifth, when, with the bestowal of the Imperial 
Crown upon him, he restricted the authority of his brother Ferdinand to 
the hereditary states of the House of Austria in Germany, that is, to the 
kingdoms of Bohemia and Hungary, although at that time these did 
not extend as far as at present. Providence seems to have prompted 
the birth of an occasion that would revive this system. The fact that 
the Emperor leaves only a female and contested succession should make 
him dread the prospect of leaving his states in dispute, in case he should 
imfortunately die in the tumult into which the war has brought the 
affairs of Europe: it would be reasonable of him, in regard to his elder 
daughter, intended to be married to the Duke de Lorraine, if he should 
conclude to content himself with the bequest which Charles the Fifth 
made to Emperor Ferdinand; and that, as to his younger daughter, 
he should give her in marriage to Don Carlos, by aclmowledging him as 
King of Naples and of Sicily. It would be expedient to induce the Em- 
peror to renounce all his pretensions to Italy, and to enact a law to the 
effect that the two pruicesses, his daughters, or their children may never 
inherit from each other. 

Italy has for centuries been a constant source of trouble between the 
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Christian Princes, and an evident occasion for the infidels to push their 
conquests in Europe. History shows that the insistence with which the 
emperors pressed their ItaUan pretensions has on various occasions con- 
tributed to the aggrandizement of the Ottomans. It was for the pur- 
pose of putting an end to the fatal consequences of these pretensions 
that Charles the Fifth left not a foot of ground to his brother Ferdinand 
in Italy, in conferring the Imperial dignity upon him. The same reasons 
still prevail; and it seems expedient for the peace of Europe to enact a 
statute to the effect that no foreign Power may ever possess a state in 
Italy; that the various principalities composing Italy should form a 
government modelled after the Germanic body, with a General Diet, 
to decide upon all matters concerning the common weal; that every 
right of investiture and of foreign dependence should be abolished; and 
that the Italic body, in all matters coming within its sphere of compe- 
tency, should be clothed with the same authority of decision as that pos- 
sessed by the Germanic body. 

Italian security established under this form of government would 
require the guaranty of the contracting Powers: it would also require 
very close relations with the Helvetic body for guarding the Alpine 
barriers. The barrier on the side of France concerns of course, the King 
of Sardinia; and the possession of the Duchy of Milan would tend to 
increase both his vigilance and his power. The fortress of Tortone 
should, however, be taken from him, so that it might serve as a defense 
for the Duchy of Parma. The barrier on the side of Germany would 
have to be guarded by the Venetians and the Princes whose states are 
bordering on the Lower-P6, and on whom it would devolve, at common 
expense to guard every entrance and to keep a strong Swiss garrison in 
Mantua. The Pope, the King of the Two Sicilies and the other maritime 
sovereigns, would all be taxed so that they might have a strong fleet, ever 
ready to watch over the defense of Italy from the sea with the help of 
the Grand-Master of Malta: and all these things would come to pass 
in consequence of the resolutions which the General Diet would pass in 
regard to these matters. According to these arrangements it seems 
that Italy would not only enjoy complete tranquility, but also be able 
to contribute by her united forces to the humiliation of the infidels. 
Complete freedom of her commerce would strengthen the guaranty 
which the Christian Powers had engaged to insure to her. 

By the constitution, inviolably established to exclude every foreign 
sovereignty from the possession of any state in Italy, it would follow, 
that if the King of the Two Sicilies should die childless, or be called 
to the throne of Spain, the crown which he wears would be declared 
transferred to his brother Don Philippe, to whom, for greater certainty, 
there may be granted even now a domain in Italy. The number of 
principalities of which the Italic body is to be composed shall be deter- 
mined, and it shall be agreed upon that if it so happened that any one 
of them should leave a female succession, it shall then be the duty of the 
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General Diet to exercise guardianship over it, and it shall also be agreed 
upon that this heiress may not marry except with the approval of the 
Diet. If it should happen that some one principality had no legitimate 
heir, the Diet shall have the right to choose a successor by a majority 
of votes, possessed of the qualities required to fill the vacancy in the 
Italic body, which shall always in regard to the number of states in- 
cluded therein, be kept on the basis that shall presently be determined. 

Nothing better proves the intention of Charles the Fifth to enlist his 
brother in the defense of Europe against the infidels than the fact that 
he separated the Netherlands from his dominion. He had indeed fore- 
seen the inevitable diflSculties and diversions which the possession of 
this state would cause him; he preferred to leave its administration to 
Spain, in spite of the inconveniences of distance. For the same reasons 
it seems expedient to separate all the Emperor's possessions in the 
Netherlands and in the Grand-Duchy of Luxembourg, from the domain 
granted to his elder daughter, and to bestow them upon a prince who 
would like nothing better than to become closely united with the States- 
General, to watch over their mutual preservation. This principality 
seems suited to the Elector of Bavaria; it would satisfy all the preten- 
sions he presses against the Austrian succession, and compel him to 
lend a strong hand to the Emperor against the infidels. This prince, 
backed by all the power of the Empire and Great Britain, would 
strengthen Bavaria against the suspicions which the proximity of 
France might rouse. 

The same reasons that make it convenient to remove the Emperor 
from any possession on this side of the Rhine, apply equally to Lorraine, 
supposing the Emperor should designate the Duke of Lorraine as his 
successor. This state, surrounded by those of the King of France, 
would be a perpetual source of trouble and worry. To remedy this 
condition and to properly indemnify France for the expenses she may 
have incurred to insure to the Emperor a permanent and solid peace, 
it would seem convenient for the peace of Europe to transfer this state 
absolutely to France, and to find adequate compensation in Italy for the 
House of Lorraine, to the exclusion of a duke of Lorraine who is Emperor. 
It seems that the Duchy of Parma might be adequate to remove this 
house from the Imperial branch, and also in order that, in conjunction 
with the Pope and the other powers of the Italic body, the balance might 
be maintained between the Kings of Naples and of Sardinia. 

It would seem that, through the execution of this system, all the old 
sources of quarrels between the Houses of Austria and Bourbon might 
be entirely removed. Nothing would prevent them from acting con- 
certedly in order to drive the infidels out of Christendom, to settle all 
differences pending between their neighbors, to render justice to whom 
it is due and to establish commerce on a footing of equality which en- 
courages industry and honesty among all nations. Thus, enjoying 
peaceful possession of their legitimate states the Christians will then 
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think of relieving their subjects, harassed by wars or by apprehensions 
of wars which follow conditions of uncertainty and jealousy. They 
will think of exploiting those ample colonies which America offers to 
them and which deserve more attention than European quarrels have 
made possible to give to them up to the present. They will have a 
beautiful open field, within which to exercise their power and their 
prowess against the infidels, and to set their conscience at peace for the 
shedding of Christian blood of which the indecision of their pretensions 
has been reponsible in the course of the latter centuries. 

The real project of Cardinal Alberoni, which we shall examine in the 
course of this study, differs in some parts from the exposition given in 
this correspondence. And the question arises quite naturally: did the 
correspondent of the Mercure historique et poliMque have before him a 
project of Cardinal Alberoni other than the one whose authenticity we 
have no reason to suspect? This is possible and even probable in view 
of the fact that the best biographers of the Cardinal maintain that he 
thought much about the organization of Italy, of which, however, there 
are hardly any traces in the main project. Or, did he know of the real 
project of the cardinal only from hear-say, and as for the rest gave free 
rein to his imagination? However that may be, we thought it interesting 
to confront these two compositions with each other. 

One thing is absolutely certain: Cardinal Alberoni was always at 
heart a convinced pacifist, in spite of the compelling necessities that 
made him wage wars. "War is a chastisement of God!" he writes, 
February 13, 1719; and in his letters he frequently expresses r^ret on 
account of the instability of conditions in Europe and the absence of a 
proper system.^® On October 24, 1718 he already referred to the Nether- 
lands as the country destined to contribute the most to the general 
pacification of Europe, and adds at the same time that the Archduke of 
Austria "will in time become extremely fateful to the rights and liberties 

^^ Among modem historians, Mr. E. Bourgeois is undoubtedly the one who has 
penetrated deepest into the soul of Cardinal Alberoni; for he has, as we know, suc- 
cessfully studied him for many years. Recently, while engaged in the preparation 
of this study, I asked him some questions in answer to which he said among other 
things: '' I quite agree with you that Alberoni, who has been represented as a mischief- 
maker, was rather a pacifist, or at least a peaceful man, in the sense that, as a son of 
that Italy which in the eighteenth century was the appointed arena for the wars of 
Germany and France, of the Habsburg and Bourbon houses, he deplored the rav- 
aged fields, the crops which were destroyed, and the ruined peasants." 
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of the people." The peace which he found on leaving Spain, and the 
meditations to which he could surroider himself, enabled him to follow 
that same path which had been traced for him on the day when he be- 
came a priest. Has not the Christian religion always preached love 
between nations as well as between individuals, and have not the Popes 
been the apostles of international peace, at least in the Christian world, 
through all the centuries? Was not Leo XIII the faithful follower of 
these traditions, when on December 31, 1886, he wrote to Prince Bis- 
marck that arbitration in international conjQicts was 'Hhe function most 
in harmony with the nature and spirit of the Roman pontificate''? 

Ill 

While still an abbot, and as secretary and trusted man of the Duke de 
Venddme, Alberoni spent some time at the military camps of his master 
and protector. He had acquired a familiarity with the French language 
to the extent that from that time he wrote in that language, even to 
some of his Italian friends. There is every reason to believe that he 
found in the duke's library, and certainly among the books of his officers, 
and that he read the book which the great Captain Henry de Rohan 
had written and dedicated to Cardinal Richelieu, published the first 
time in 1639 under the title: De l' Interest des Princes et Etats de 
LA CHRESTiENrfi, Paris, in -8*^, a work which is the "fruit of long labor" 
and of earnest meditation, and was followed by a series of publications 
to which it served as a model and of which it was the first,^^ both by 

^^ We have thus, for instance: iNrtR^Ts et Maximes des Princes et des £tats 
80UVERAIN8, printed at Cologne by Jean du Pats, 1666 (16®, 248) whose authorship 
is erroneously attributed to the Duke de Rohan. This is made clear through the 
publication, in the same year and by the same anonymous author, of Maxim es des 
Princes et Etats souverains (Cologne, 1666, 16®, 245). " M. de Rohan," we read 
in the preface to this volume, ''who was an excellent captain and one of the great 
politiciaiis of his time * * * has written on this subject and Ims succeeded very 
well, but he is very concise and writes of only a few Christian Princes, whilst the 
author of this book writes of all the important Sovereigns of Christianity and of all 
Infidd Potentates whose interests are the same, or because of their situation and their 
proximity or for some other consideration. It is true that he has followed in the 
traces of M. de Rohan, followed his plan and his thoughts, and availed himself of his 
divisioiiB and expressions in most of the matters of which both have treated * * * 
Christians are divided into three different parties (p. 207), Catholics, Greeks and 
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reason of the strong arguments and the reputation of the author. It is 
even probable that these two circles had followed the traditions of La 
None, and of his Discours sur les Turcs, in which he had addressed 
a fervent appeal for the reconciliation of Christian Europe against the 
Turks. Was not the T^Umaque of Ffenfelon the favorite book of that 
whole generation? I have refrained from referring to the writings of 
Pierre Dubois and fim^ric Cruc6, because I am persuaded that Alberoni 
had drawn no direct inspiration from them. But it would most likely 
surprise the reader if we should not at this time refer to the work of 
the Abb6 de Saint-Pierre, who, in the judgment of many, exerted some 
influence upon the thinkers of that time, and who we might suppose 
had also contributed to the determination of Alberoni to write his proj- 
ect. 

There is nothing less founded in fact than that supposition. Just a 
few characteristic aspects of the work of the Abb6 de Saint-Pierre will 
enlighten us forthwith. In the first place, what about the beginning of 
this work? In the course of the winter of 1706, the Abb^ de Saint-Pierre 
was traveling in Lower Normandy, his native land, — and, in passing, we 
may add that it is also the country of Dubois, and very probably of Cruc6 
as well, — his chaise upset, was broken and sunk into the mud so that 
he was left "in the mud and the rain till well along into the night." 
This incident led to his Mimoire sur la reparation des chemins (January, 
1708), and on drawing to the close of the work, he stopped suddenly, as- 
tounded. *' I was putting the finishing touches to this memoir," he says, 
''when there presented itself to my mind the project of a structure whose 
beauty struck me with wonder. For a fortnight it has taxed all my atten- 
tion. I feel the more inclined to look into it carefully, because the more I 

Protestants. These three do not love each other. * * * So many divisionBy 
maintaming incessant war in Christianity, give confidence to the Turk that he will 
not be pushed from that quarter. ♦ ♦ ♦ Those Christian Princes who are at 
war must conclude peace and combine their forces against that common enemy," 
the Turk. — See also, Aug. Langcl, Henry de Rohan, son r6le politique bt mili- 
TAiRE sous Louis XIII, Paris, 1889. To be added Nouveaux int^r&ts des Princes 
DE l' Europe oil Von traite des maximes quails doivent observer pour se maintenir dans 
leurs Stats el pour empicher qu'U ne se forme une monarchie universeUe. Cologne, 
1685, 12% 420. This work was reprinted in 1688, in 1690 and in 1712, showing the 
great interest people took in these questions. 
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am thinking of it . . . the more I find it advantageous for the sover- 
eigns. I mean the establishment of permanent arbitration among them- 
selves so as to settle their future differences without resorting to war 
and also to maintain perpetual relations between all the nations. * * * 
It is filled with this hope that with zeal and joy I am giving myself 
to the greatest enterprise that may dawn upon the human mind. I do 
not know whither I shall go; but I remember the saying of Socrates: 
that we go far when we have the courage to walk for a long time and 
over the same road." 

In his Project for a Treaty to make Peace Perpetual between 
THE Christian Sovereigns; to maintain Commerce everlastingly free be- 
tween the nations f to further strengthen the Sovereign Houses on the Throne, 
etc,, Utrecht, 1717, in -8®,^^ and which he revised several times, he claims 
to have been inspired in his work by the similar project, attributed by 
Sully to Henry IV, while in fact he would have been nearer truth if 
he had confessed the real source of his work, that is to say, Nouveau 
Cynie of fimeric Cruc6. It would, of course, not be pleasing to the pride 
of an academician, dealing with the question of pacification, if he should 
disr^ard a similar book by one of his compatriots; for, since Cruc^'s 
own general ideas form the very foundation of the famous work of the 
Abb^ de Saint-Pierre, there can not be the slightest doubt but that 
he was acquainted with the work, that he was greatly inspired by 
it, that he has even denatured it by attempting to draw out and 
complicate the clear and exact ideas of his predecessor who was 
not a member of the French Academy, but who in this matter at 
least had risen superior to his compiler, or to be more exact, to his 
plagiarist. 

The style of the Abb6 de Saint-Pierre is heavy and obscure. He re- 

" The first Mimoire pour rendre la paix perpitueUe en Europe was published in 
Cologne (by J. le Pacifique), 1712. The following year there was published in 
Utrecht (by A. Shorden) the Projet pour rendre la Paix perpitueUe en Europe, in 
two volumes. The edition of 1729, Rotterdam (D. Bemann), bears this pompous 
title: Summary of the Project of Perpetual Peace, invented by King Henry the Great, 
approved by Queen Elizabeth, by King James her successor, by the republics and by 
diverse other potentates. Adapted to the present general state of European affairs, demon- 
strated as in general infinitely advantageous to all men bom and to be bom, and in par- 
tiadar to all sovereigns and sovereign houses. 
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peats himself constantly, and here and there contradicts himself. From 
the many we give the following as an illustration: ''The thing which 
makes an enterprise glorious (p. 438) is its apparent difficulty and great 
utility. Now, to most people this enterprise will seem rather difficult, 
and as for its utility no one will doubt that it might be very great to 
Christianity, especially to the sovereigns neighboring on Turkey. Its 
success would, therefore, be glorious. But I look only upon the broad 
aspect of the plan, and I assume that order prevails among the Christian 
sovereigns, which is my principal aim. And I have really spoken of 
this enterprise only in the interest of those who have the misfortune of 
being in close proximity to that Empire, being convinced that they will 
all the more eagerly seek the protection of Europe, of the European 
union; that they will look upon the latter as a distinct step to a imi- 
versal crusade, incomparably more compact and better organized than 
any in the past." Just a little before (pp. 297-98) he had said: "If there 
can be any hope of ever organizing an offensive league to exterminate 
the Turks, a league sufficiently powerful and enduring, it can be brought 
about only after the establishment of Christian arbitration." And else- 
where (pp. 442-43) he declares: "So that I am no longer satisfied to say 
that this treaty (of permanent arbitration) is very feasible, that this 
establishment is very practicable, that it is quite possible; I now affirm 
that for reasons that have their being in the very nature of man himself, 
it is impossible that some day it may not be executed; the only uncer- 
tain thing about it is the time when it will be executed, and I dare say 
that this time is nearer than we think." In 1713 he had said (vol. II, 
p. 127) : "The proposed union does not mean conciliation of the various 
religions, but peace between nations with different religions," and he 
was not opposed to the idea that the Turks also should enter into this 
union; and for very good reasons. "I doubt," he sajrs (p. 178), "that 
the majority of the Princes of Europe would prefer to shoulder so great 
an expense in behalf of the Poles, the House of Austria, of Malta and of 
the Republic of Venice, than to receive the Turk in his present state 
into the European union." 

No; so confused a mind is not of the kind likely to be followed and 
imitated by a man of the force and reach of Cardinal Alberoni. If not 
at Piacenza, the cardinal may yet have read at Parma, at Bologne or 
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at Rome, in his youth even, an anonymous but well-known work of the 
time, entitled Idea Pacis Universalis inter orbis Christiani, etc. 
Is there any need of my dwelling on the fact that the cardinal was ac- 
quainted with the work of his compatriot Marin Sanudo, published by 
Bongars, early in the 17th century, and also with that of Vives, the friend 
of Erasmus and of Fr. de Vitoria? ^^ There is every reason to believe 
that a bo9k, composed by the Propaganda fide "at the time of the last 
Polish war, after the death of King Augustus II," was not unknown to 
hun, although it was kept "hidden away like a mystery" until 1733. 
It is entitled: Cordial Remonstrance and Exhortation truly Pa- 
ternal, {how it would be possible j according to the tdews of the Apostolic 
See at Rome, among the Christian Pouoers, not only to remedy those dis- 
orders which hitherto have ruined the States and the Peoples j bvi also to 
reestablish an indissoluble and enduring friendship^ by which the recon- 
ciliation of the Catholic Princes, their temporal Felicity , their Power and 
Dignity could be not only largely increased, etc}^ But, if in a general 

*• See, L. ViVBS, Db Europae dissidiis, et Bello Turcico, Basilese, 1526. 

**Thi8 ''eidiortation'' was published in various languages. The French transla- 
tion b in the Archives of the Ministry of Foreign Affairs, fonds Rome, 1733-1736, 
supplement 17. Its conclusions (p. 9) deserve to be quoted. They are: 

"I. It is known ♦ ♦ ♦ that the Rhine separates the Gauls from Germany, 
and they were formerly separated until the Franks had crossed the Rhine and changed 
and even subjected the Gauls to their domination; this gave rise to those divisions 
which brought on discord upon discord, pretensions upon pretensions, one war after 
another, and it would be well, if for the purpose of reestablishing permanent friend- 
ship, eadi kingdom should be confined to its ancient boundaries and kept within 
them. 

" II. The owners of these kingdoms must renounce, by solenm oath, in their own 
behalf and in behalf of their successors and heirs without exception, to all future 
pretension to this or that country, province or locaUties, to every other pretension 
and to any misunderstanding that might exist among them. 

"III. * * * for the great advantages which the courts of France and Spain 
derive from the division, they shall, with all their forces, assist the Ducal House 
of Austria both against the sworn enemy of the Christian name and against the 
advennrieB of the church and the renegades who have caused it such great harm in 
the wan of Italy (p. 13).'' 

The varioufl countries of Europe are distributed among the different princely 
f amifieB. The Archducal House of Austria, aided by Russia and the other countries, 
must drive the Turks out of Europe, '' recover the holy land, retake all the holy places 
and there enthrone the House of Lorraine'' * * * (p. 15). Any manner of ruses 
are permitted against the Protestants. The German Empire by right of succession 
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way, he agrees with the ideas expounded therein, he departs therefrom, 
as can be easily shown, upon certain matters of the greatest importance. 

Alberoni may have found the necessary encouragement in favor of 
his project in the annals of the Holy See. Numerous also are similar 
ideas we find in the collections of the manuscripts which have been pre- 
served in the families of high Roman prelates, from the time the Turks 
appeared in Europe. And besides, was not the league, concluded in 
1571, which put forever an end to the westward progress of Islamism, 
the work of a single man. Pope Pius V? 

But, at that time, still other minds were busily occupied with these 
ideas. And although neither the National Community nor the Society 
of Nations had made much headway in the minds of the people in spite 
of the Civitas gentium maxima of Suarez, yet the circle of Christianity 
had expanded; it included again the Protestant peoples, and extended 
as well over the orthodox Oriental Church. As early as 1717, we find 
the confirmation of these new ideas in a dispatch from Bentivoglio, the 
Papal nuncio at Paris; it was published by Father Pierling, in his mas- 
terly work: La Russie et le Saint-Si6ge (vol. IV, pp. 427-428). 

Among the thinkers, who in the field of these ideas may have exer- 
cised an influence upon Alberoni, we may point to W. Penn and his 
Essay on the Present and future Peace of Europe (1693), and to Leibnitz 
who considers the subjection of the Turks as the necessary condition 
for the general pacification of Europe. We may also add, that Cardinal 
Mazarin, the compatriot of Alberoni, was also in favor of pacifism, if 
we are to judge by the consideration he gave to a system of this kind 
which had been submitted to him by the mathematician and astronomer, 

must revert to the Archduke of Austria and his successors. It is necessary ''above 
all to abolish the Diet of Ratisbon, which for the past century has governed jointly 
with the Emperor and which now dares to oppose him and to impose its laws upon 
him" etc. 

As is seen, Droysen [Historischer BErrRAO zu der Lehre von den Congbbssen 
in the Monatsberichte der Kgl, preus, Akademie der Wisaenschaften zu Berlin of the 
year 1869, pp. 651-675] is mistaken when he declares that this manuscript has not 
been published. We are not at all surprised to find that this treaty has been quali- 
fied as a ''rather foolish piece of work/' and its authors as "idle, rebellious and 
personal enemies of the court of Rome" (!) by King William I of Prussia and by his 
ministers, since it was directed against the Protestants. Manteufel is also mistaken 
in believing that it was inspired by the writings of the Abb6 de Saint-Pierre. 
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Ismael Bouillau.^^ Grotius, on the other hand, complains that de Riche- 
lieu hated him simply because he was a friend of peace. Alberoni seems, 
moreover, to have lived up to the maxim, in accordance with which 
"we may learn lessons, but rarely find models in contemporary as well 
as in historical facts," which Napoleon expressed only a century later. 
On the other hand, it is impossible that with his wide and thorough 
education, the cardinal should not have known the rdle which interna- 
tional arbitration had played and the services it had rendered in the 
preceding centuries. And is it not a fact that in former times, questions 
that no one in our day would think of bringing within such jurisdiction 
were submitted to the decision of arbiters? There are numerous in- 
stances. At all times, within the history of diplomacy, even in the 
Middle Ages, we encounter arbitration treaties; and we know that the 
free cities and the little German and Italian principalities, and the Swiss 
cantons as well, had a large share in developing this custom. But we 
are less well informed regarding the important place which international 
arbitration occupied in the Scandinavian and in all the Slav countries. 
And Cardinal Alberoni was bringing nothing new to those countries 
when he proposed his Perpetual Diet at Ratisbon; he did nothing but 
adapt to the conditions as he saw them an institution which others 
before him had thought of.^^ 

. - . . V 

^* In regard to this movement, see my work Deux Pricurseurs franfoia du Pacifisme 
rt de V Arbitrage Intematianalf in Revtie d^Histoire Dijitomaiique^ vol. XXV, 1911, 
pp. 23-78; the various studies of E. Nys, as well as W. SchCking, Die Organisaiion 
der Welt, Leipzig, 1909; F. Lagorgette, le R6le de la Guerre^ etc., Paris, 1906; S. M. 
Melahed, Thiorie, Ursprung und Geschichle der Friedensidief Stuttgart, 1909. In 
regard to the Abb^ de Saint-Pierre, see: E. Goumy, Stude sur la meet lea icrits de Vabbi 
de Saint-Pierre, 1858; S. SiisGLER-PASCAL, les Projets de VabU de Saint-Pierre, 1900; 
and especially: F. Drouet, VAbbi de Saint-Pierre, Vhomme et Vcntvre, 1912; W. Penn, 
an Essay towards the present and future Peace of Europe, Washington (The American 
Peace Society), 1912; F. P. Contuzzi, La questione d*Oriente dinami al Diritto Interna- 
tionale ed aUa DipUmuusia europea, Macerata, 1882. In addition: E. de Ruogiero, 
VAfbitrato Publico in relazione col Privato presso i Romani, Rome, 1893; G. Veuo 
Balubrini, II PrMema ddta Pace Perpetua, etc., Turin, 1885; C. Philupson, The 
International Law and Custom of ancient Greece and Rome, two vols., London, 1911. 

^ See: A. Pillet, La Cause de la Paix et les deux Conferences de la Haye, Paris, 
1908; M. Taube, Principi Mira i Prava v mezdunarodnih stolknoveniah szednjih 
vjekov (vol. II of his Histoire des origines du Droit International modeme, in Russian), 
Uarkov, 1899; M. NovACOvrrcH, Les Compromis et les Arbitrages Intemationaux du 
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IV 

Before yielding the platform to Cardinal Alberoni himself for the 
exposition of his project, we will add, that the general European situa- 
tion may at that time have seemed to him propitious, at least for the 
discussion of his ideas. The Austrian Pragmatic Sanction had been rec- 
ognized by France. The rivalries between the Habsburg and Bourbon 
Houses, which for centuries had dominated the policy of Europe, were 
thereby appeased. Writing to Sinzendorff about this time, Cardinal de 
Fleury expressed himself in regard to the pacification of Europe. Be- 
sides, these ideas of the Prime Minister of France had been known as 
early as the first session of the Soissons Congress, that is to say, Janu- 
ary 14, 1728. On her part, Russia was in perfect accord with these two 
great Powers, and it might not have seemed altogether absurd that a 
prince of the Church should attempt to suggest an international organi- 
zation. In laying the project before his readers, the English translator 
refers to it as a "project intended for the welfare of Christianity which 
could only have been conceived by him who seems capable of governing 
the world"; this judgment is all the more striking because the policy of 
the cardinal, as Prime Minister of Spain, was combatted with especial 
energy by the English. 

1st. — It is cruel, the cardinal says in the introduction to his project, 
to see Christian Princes, so jealous of their honor and so anxious to 
avenge even the suspicion of an injury; so easily roused against each 
other on account of a trivial incident, and yet remain insensible in the 
presence of the most outrageous affronts, violations, ravages and depre- 
dations of the infidels of Barbary and of Morocco. These brigands have 
repeatedly seized Spanish or Portuguese vessels, ravaged and plundered 
the shores of these countries, and carried away their subjects into slavery, 
and they have not been punished! Still these countries have waged 
long wars for some slight offense committed against the one or the other 
of their ministers! Other Princes and states condescend to pay tribute 

XI r au XV* sihdc (thesis) Paris, 1905; Vesnitch, Le Droit IrUematumal dans Us 
rapports des Slaves M^ridionaux au MoyenrAgey in Revue de Droit IfUemational et de 
L6gid. Comport 1896; and also the well known works of Koicarovbkt, MAbignhac, 
etc. 
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and to send presents to these pirates to protect their subjects against 
these evils. In the judgment of the public, such conduct is not com- 
patible with the dignity of free and independent Princes. 

The author defends his project against the suspicion it may rouse on 
aooount of its religious nature, and declares that the opportuneness 
for this enterprise has never been so favorable. It seems that Heaven 
demands the overthrow of the Turkish Empire by a concurrence of 
circumstances such as have not been seen since the Mahometan doctrine 
first appeared in the world. To his mind; the conquest of the Turkish 
Empire is so easy at that time that nothing is wanting for its realiza- 
tion, except a close and disinterested union of the Christian Powers. 
If they were to let the excellent opportunity go by, posterity will justly 
accuse them of inexcusable remissness. And even if the Christian Princes 
and governments should escape censure in this world, they will have to 
give a formidable accounting of themselves before a tribunal which 
never errs. 

Another indication of the divine will in the direction of this project 
seems to reveal itself in the peace and tranquillity of the Christian 
world; we have today large armies on foot, accustomed to the strenuous 
life and to the fatigues of war, and capable of greater feats. * * * 
The history of the Crusades likewise speaks in favor of this enterprise. 
In that history we behold Godfrey of Bouillon conquering Mesopotamia 
and Syria as well as a large part of Asia Minor within the space of three 
years and with less than two hundred thousand men; did not he and his 
successors rule at Jerusalem for almost a century? The Christians in 
Turkey will, of course, cooperate with great enthusiasm in this work,, 
since in its success they will find release from Turkish slavery.^' This 
jAan will also be favored by the uncertain and disordered state of the 

^' One century before Cardinal Alberoni wrote his Project, a French consul who 
was passing through Belgrade wrote in a letter, dated January 25, 1624: "Since 
I came to Belgrade, I have of a sudden discovered that a League has been organized 
in Christianity to march against the Turkish State this coming Spring; I found 
letters written in sjrmbols on the table of my host Ragnosky who plots the affair 
here ♦ ♦ ♦ from which I learn that the Pope, the Emperor, the King of Spain, 
the Qrand-Duke and Mr. de Nevers are in the enterprise * * * and that all 
Servia and Bosnia are to rise as soon as the League appears.'' See, A. Boppe, Journal 
et Carmpondanee de Gedayen '*Le Twrc** Consul de France d Altpy Paris, 1909, p. 47. 
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infidels, especially in Constantinople, where the passions of the people 
for a revolution are roused. 

.'My project," so reads the text of the author, "is the result of long 
and sustained labor, and I may say without presumption * * * that 
it is built on the glory of God only, for it is inspired by the fervent desire 
to see the banner of Jesus Christ wave in the world of the infidels." To 
form such a project and to map out a plan in order to perpetuate 
peace in Christianity, may appear to many people a task that can not 
be realized; and because, of course, the difficulties must be very serious, 
he asks indulgence for the errors inherent in every grand design. To 
those of a hesitating nature who doubt whether the war against the in- 
fidels proposed by the project is justified, he answers that it suffices to 
state that the Turks do not possess a single foot of ground in the world 
but was acquired through sacrilege, imposture, violence, treason or op- 
pression. And to reinforce this affirmation, he relates the history of 
the advent of the Turks in Europe as well as their conduct toward 
their neighbors and co-religionists, the Persians. "To conclude: there 
is no need to try to evade the reasons for undertaking a war against 
them, since the Christians have the right to recover what the infidels 
usurped in a way contrary to the rights of humanity, and because the 
Sultan on his coming to the throne takes the solemn vow to destroy • 
Christianity." As we see, this is the same viewpoint which we have 
already met in P. Dubois, in G. Podebrad and in a number of Alberoni's 
predecessors. In our own time, his compatriot, F. P. Contuzzi, writes 
that Turkey in Europe is "a paradox, an anomaly, an anachronism" 
and that the question is not one of reforming her, but rather of taking 
her name off the list of European states! 

2. Up to his time, Christian Princes have been killing each other, 
instead of forming into union against the infidels. And this was even 
true during the Crusades, when "all regard for religion disappeared 
when it came into conflict with political pretensions; again there awak- 
ened the spirit of dispute and discord, thwarting all praiseworthy projects 
and sometimes rousing the Princes against each other to such a degree 
of madness that soon they fell prey to the common enemy. Would 
to God that I might draw a veil over those melancholy times." 

Against accusations of dififerent kinds, for instance, that he had ccn-> 
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Geived this plan only in order to propagate the religion he professes, he 
declares in the most solemn manner that he does not follow an exclu- 
sively Catholic policy, since he places the interests of Catholic states 
on a footing of equality with the Protestant states. This equality is 
the first condition for the success of the project. The Turkish posses- 
sions are vast. He is far from believing that this extent of territory is 
a barrier against the proposed enterprise; he is on the contrary con- 
vinced, that nothing can be more helpful to further it, and in support 
of this assertion he adds: ''The same cause has paved the way to the 
ruin of all the great empires in the world, especially to that of the Romans 
and of the Saracens/' He makes reservations regarding the bravery 
of the Turkish army; the last war has besides destroyed this reputation 
"their large number has frequently had no other effect except to spread 
confusion and disorder in their ranks" and to lead them to defeat.^ 
The military enterprise must be carefully prepared. 

3. The territorial partition must be agreed upon beforehand. 

4. He draws up a plan of campaign worthy of the chief of the general 
staff of an army of that time, and gives evidence of extraordinary in- 
formation regarding localities and strategic positions both on land and 
on sea. This information had been furnished him by an old soldier 
(Bemier) whom he had met in the train of the Duke de Venddme and 
for whose ability he had the greatest admiration. He tells us ''in 1730, 
I sent this man to reconnoiter all the important cities and all Turkish 
fortresses in Asia and in Africa, where he passed for a Mussulman and 
continued his investigations during three years." This entire portion of 
the project is commended to the attention of military historians. We 
can not, however, pass over in silence a very interesting observation 
of a political character. Alberoni insists that during the campaign no 
new taxes should be laid upon the conquered lands; more than that, 
no changes must be made in the fiscal policy applied to the Christians 
in Turkey; such action might cause them to wish that the Turkish 

^ Some of these observations we meet in the writings of our contemporaries. Read 
for instance the following passages taken from the proclamation of General Camerana 
of June 16, 1912, to the Arabs: ''The Italian victories follow one another. This is 
a procf that Ood is forsaking the Turks, * * * Nothing on earth happens but 
according to the will of Ood. Would the Italians be victorious, if it were not by the 
wiU of God?" 
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administration had not been changed, for it was a maxim with the latter 
never to make any changes in the system of taxation. 



Defending himself against various accusations made against him to 
which we have already referred, the cardinal writes: "I shall have little 
difficulty in clearing myself from the imputation of bigotry. And I have 
reason to believe, that people know rather well that I am not versed in 
the science of casuistry and controversy. I have always felt that no 
other means should be resorted to to reconcile the varying views of 
Christians than those recommended by the scriptures, that is to say, 
gentleness, tolerance, godliness and purity of morals. And I am certain 
that the ministers of Protestant Powers who were accredited to the 
court of Spain during my connection with the government will do me 
the justice to certify that they have never known me possessed of any 
other sentiments. I was moreover so entirely opposed to persecution, 
that I urged the king repeatedly to grant freedom of conscience in his 
lands; and this was not all: I even dared to propose a plan for reducing 
the powers of the Inquisition, a fact which, I am sure, had not a little 
to do with my dismissal. I was so free from ultra-religious sentiments 
that during the last war in Hungary my adversaries aecused me of favor- 
ing the Turks * * * . " In the project which he presents to his 
contemporaries, the first thing to do, or "the first measure to take,'' is 
to assemble a Congress at Ratisbon, to which the Powers are to be in- 
vited in the name of His Imperial Majesty. A very characteristic point 
to be noted here, which is all the more striking because written by a 
prince of the Catholic Church, is the fact that this initiative is not only 
not entrusted to the Pope, but that the latter is left altogether out of 
the project, which does not even refer to the Pontifical State. This is 
again the more striking because his contemporary, the great philosopher 
Leibnitz, associated the Emperor and the Pope in this enterprise. Al- 
l^eroni moreover insists upon the necessity of determining in this pre- 
liminary assembly the portions that are to be distributed among the 
Powers taking part in it, believing that such an arrangement is the 
first condition, on the one hand, for the success of the enterprise, and 
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on the other, for the pacific organization of Christian Europe. In this 
Congress, the following preliminary dispositions were to be decided: 

(1) The religious question within the Empire of Constantinople must 
be settled on the basis of the Peace of Westphalia, without prejudice to 
the rights, to the doctrine or to the rules of the Greek, Copt or Armenian 
Churches; 

(2) A general customs tariff, without distinction or special privileges 
in favor of any nation, shall be agreed upon for all the Christian Powers; 

(3) No prince nor any state shall claim sovereignty over the Archi- 
pelago; this will greatly contribute to the development of commerce 
and prevent disputes between merchant flags; 

(4) The fortifications along the Dardanelles must be demolished; 

(5) The dominum maris of the Emperors of Constantinople shall be 
limited to the straits of Gallipoli. 

It is only in the interest of general peace that he attempts to limit 
the powers and sway of the Emperors of Constantinople. "The world 
has many reasons to complain of the excessive power of certain princes, 
since oftentimes this power has been employed only for the purpose of 
furthering their inordinate ambition and shameful purposes. It is, 
therefore, prudent to foresee all possible measures, in order to forestall 
in every prince an ^xcess of power which might render him dangerous 
to his neighbors. It is really to be hoped," he continues, "that our plan 
of a Perpetual Diet for insuring the tranquillity of Christianity will 
produce the desired result. But it is difficult to guard sufficiently against 
future events: there is a strange rotation in the course of sublunary 
affairs. Nothing is more variable than political systems; do not princes 
who, for many years, have been in complete discord rush into each 
other's arms in consequence of some new influences and speculations, 
and do not these same princes congratulate each other upon things 
which in other days had been the source of much bloodshed? It is not 
impossible, therefore, that the new Emperor or his successors may not 
at a given moment have views that are not in harmony with the general 
interest of Europe. This power can, therefore, not be curtailed too 
much/' The Perpetual Diet of the Christian Powers must be clothed 
with the authority to settle amicably all disputes and controversies. 
"If such a tribunal had already been established in Christianity^ we 
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should not have seen Europe so frequently harassed by unreasonable 
and unjustified wars." 

Finally, we come to the quintessence of his reflections and proposi- 
tions: 

I. In future there shall be a Perpetual Diet, composed of the ministers 
or deputies of all Christian Powers. It shall meet at Ratisbon under 
the rules and forms of procedure actually in use in the Germanic 
Diet.i* 

II. All controversies that might arise between the Princes or Christian 
States on account of religion, succession, marriage or for any other reason 
or pretext whatever shall be settled by the number of votes required by 
the constitution of the Empire. These decisions shall be rendered within 
the period of one year, reckoned from the day on which the affair is 
submitted to the Diet. 

III. In case one of these Powers in litigation should refuse to submit 
to the decisions of the Diet, which must be notified in authentic form 
within a period of six months, such Power shall be held to be a disturber 
of public tranquillity, and the Diet shall proceed against it by military 
execution until it submits to its decisions and makes compensation 
for all war damages and expenditures incurred for this purpose. The 
contingent to be furnished by each Prince or State in such an event 
shall be regulated on the basis established for the Empire. 

Alberoni wisely adds: ''Time alone will show what fate awaits my 
intentions and wishes. But any intelligent man will be able to realize the 
difficulties I had to overcome in order to give consistent form to such 
a plan." 

In limiting the Diet to Europe or to the Christian world, Alberoni 

^* The Diet of Ratisbon was divided into three Colleges: the CoUege of the Electors, 
consisting of the nine sovereigns, to whom belonged the right to fiU the vacancy on 
the Imperial throne; the College of the Princes, of a membership not less than one 
hundred; and the College of the Free Cities, composed of fifty-one deputies. The 
voting took place in the order in which the three CoUeges are here given, so that the 
two princely Colleges decided all resolutions by themselves. Due de Broolie, 
Frid^ric II et Marie TMrhsCy Paris, 1883, 1, p. 254. — The place of the first session of 
Penn's Parliament {Imperial Dyet or State of Europe) should be central, as much as 
is possible, afterwards as they agree. Penn finds the model for this institution in the 
States-Ceneral of the Netherlands. 
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proved himself thoroughly imbued with the spirit of the great ideas 
of his time. 

On the other hand, peace and fraternity constitute the foundation 
of the Christian religion, bom of the Roman soil when in the eyes of the 
civilized world Rome had become a universal state. Therefore, if Al- 
beroni seeks the model for his organization and for his pacification of 
Europe in the constitution of the Holy Empire, this means only the 
adaptation of the principles of Roman law to the Germanic genius. 
Roman peace, Christian peace, Germanic peace, **Alberonian" peace, 
all these are only the successive links in the evolution of the same idea. 
And if " Utopia is only the ideal seen in the distance," we may take 
comfort because, while the distance hitherto covered has been long and 
rugged, the dawn espied by so many keen-eyed minds has become 
brighter abeady, much brighter than it was a few centuries ago. The 
son of the Piacenza gardener, it will be found, has contributed to this 
progress. And while there remain always traces of even the slightest 
calumny, yet, the great judge time has accomplished his work also: 
little blemishes disappear, and the things of real worth are left. But a 
few years after the death of Alberoni, Ange Godard in his turn writes 
a Projbt de Pacification G£n£rale (Amsterdam, 1757), solely de- 
signed for the peace of Europe and in favor of the establishment of the 
universal republic, for the purpose of the conservation of mankind, on 
whose behalf he already bespeaks ''a public international law." Like 
a ray of the sun, it may be obscured, denied, outraged; but in the 
end it reappears and dispenses justice to all sides, even as the sun's ray 
sheds light upon life. 

In vain did Toulouse from Pierre Dubois, and Venice from Cruc^, 
and Berne from the Prince de Hesse-Rheinfels, and Rome from Leibnitz, 
and Ratisbon from Alberoni await the organization of an international 
arbitration tribunal. But on a glorious morning it awoke at The Hague. 
It is not yet the ideal tribunal. But it looks very much like it. Real 
progress is an evolutionary process of a slow but sure growth. The con- 
tribution which Cardinal Alberoni has made to the construction of that 
institution b neither very considerable, nor very remarkable. It bears 
only the marks of the tools which fashioned it and the seal of its author. 
I thought, however, that it was worthy of presentation to the minds 
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of those who are following with interest the steep path humanity is 
engaged in ascending, in the effort to do away with brutal force and to 
establish the reign of Law and Justice.^ 

Mil. R. Vbsnitch. 

* While this article is going to press, the partition of Turkey is being effected, at 
least in regard to her European and African provinces. It is not the Western Powers 
which are realizing this idea of Alberoni; rather, it is the vital forces of the Balkan 
peoples, subjugated five centuries ago by the Asiatic invasion, which are achieving 
this superb work, by taking up again, as it were, the thread of their development at 
the very place where it was severed at the end of the 14th century, after the memorable 
battle of Cossova. We shall not, however, blame our author because he did not foresee 
that in future the peoples and their aspirations would replace the intrigues of the 
Cabinets. This mistake in judgment was not at all personal to himself; it was general 
and was relegated to the historical archives only by the declaration of independence 
of the United States of America and by the consequences of the great French Revolu- 
tion. 
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The Translator's Preface 

The following Scheme requires no other Recommendation, but to say, 
it was designed by Cardinal Alberoniy a Genius form'd by Nature for 
the greatest and most extensive Enterprizes. 

Posterity will scarcely believe, that this Prodigy y in the space of four 
or five years, had raised the Spanish Monarchy to the Height of Power, 
to which it is now arrived; and that, from a languid and declining State, 
which rendered it an Object of Contempt to the rest of Europe, for 
more than a Century. 

Should I engage in a Detail of his Administration, and Conduct in 

Spain and Italy, this work would swell to an exorbitant Size; but that 

is not my Design, having entirely confined myself to the Business of the 

Translation, which I have endeavoured to perform with the utmost 

83 
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Fidelity; and it would, indeed, be almost unpardonable to have com* 
mitted Errors, in a Scheme, calculated for promoting Christianity and 
the Good of Mankind, which could be portray'd by him only, who seema 
to have Capacity for the Government of the World. 

As this Design interests the Religious as well as the Civil Rights of all 
Christian Powers, I flatter myself, it will be esteem'd as a valuable 
Present to the Publick. 

The Introduction 

If neither the Dictates of Humanity, nor the Duties of Religion are 
cogent enough to inspire the Princes and States of Christendom with a 
Resolution to rescue their Fellow Christians from the Tyranny and 
Bondage of Infidels, it may however be presumed their own Interests 
will tempt them to undertake Ihat pious and salutary Work. 

It is amazing to see Christian Princes, so jealous of their Honour, so 
anxious to revenge the very Shadow of Injuries; to see them, I say, so 
easily piqued at one another, upon trivial Incidents, and tamely sitting 
down, at the same Time, with the most outrageous Affronts, Violations, 
Ravages, and Depredations of the Infidels of Barbary and Morocco, 
How often do those Robers take the Ships of Spain and Portugal, ravage 
and bum their Coasts, and carry away their Subjects into Slavery, with 
Impunity? Yet these Crowns have, for some Time, been in a State of 
Warfare, on the Score of Insults offer'd to a Public Minister. 

Other Sovereign Princes and States, to preserve their Subjects from 
such Evils, stoop so low, as, in some Measure, to become Tributary to 
those Pyrates, by sending them annual Presents; but how far such 
Conduct is consistent with the dignity of free and independent Princes, 
is submitted to the Censure of the Publick. 

Some Umbrage may, perhaps, be taken against this Scheme, on Ac- 
count of Religion; but how often have Catholick and Protestant Princes 
entered into Confederacies against their Neighbours indiscriminately? 
And shall we now be surprized to see them forming Alliance against 
Infidels and Pyrates? 

Never was Opportunity more favourable; Heaven seems to point 
out the Subversion of the Turkish Empire, by such a Concurrence of 
Incidents, as has not been known, since the Doctrine of Mohomet first 
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appeared in the World: A Juncture that exceeds the Wishes of the most 
ardent Christians; when the Turks are so vigorously pushed by the Per- 
sianSj that the Turbant trembles upon the Head of the Arch-Infidel. 

The Conquest of the Turkish Empire is, at this time, so practicable, 
that nothing is wanting to effect it, but a close and disinterested Union 
amongst Christian Powers; but should they neglect this kind Oppor- 
tunity, Posterity will have just reasons to charge them with the most 
unwarrantable Supineness: But whatever Censures they may undergo 
in this Life, it is to be feared, they will have a formidable Account to 
make for their Indolence before a Tribunal that cannot err. 

The perfect Calm and Tranquility in Christendom, seems to be another 
Indication of the Divine Will; there are now great armies on foot, inur'd 
to the Fatigues and Toils of War, and capable of performing the greatest 
Exploits. 

There are other Motives to animate the Christians in this Undertak- 
ing, and to convince some timorous People, that the Force now pro- 
posed will be sufficient to accomplish it. 

The History of the Cruzadas will soon undeceive them; there they 
may observe, that Godfrey of Bouillon, with less than two hundred 
thousand Men, conquer'd Mesopotamia, Syria, and a great Part of the 
lesser Asia, in the space of three years; and that he, and his Successors 
had enjoy'd the Kingdom of Jerusalem for near a Century. 

The great Number of Christians dispersed thro' all Parts of the Turkish 
Dominions, must be considered as another Incentive, since we may 
conclude, they will co-operate chearfully in all Measures consistent with 
their Security, for throwing off the Turkish Slavery. 

The present mutinous and unsettled Disposition of the Infidels, es- 
pecially at Constantinople, will prove highly advantageous to our De- 
sign; in spite of all the Artifices, Intrigues, and Donatives of the Ottoman 
Court on one Hand, and the most exquisite Punishments on the other; 
yet such is the violent Passion of the People for a Revolution, that it 
discovers itself more and more every day. 

These Sheets are the Result of long and continued Labours, and 
tho' it would be Presumption to say, the scheme now proposed to Chris- 
Han powers is not susceptible of Improvement, yet this I have the 
Courage to affirm, that it is founded upon no other Motives, but the 
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Glory of God, and a fervent Desire of displaying the Banners of Jesus 
Christ in the Infidel World. 

To form a Project of conquering the vast Empire of Turkey; to unite 
the several Powers who are to accomplish it, who may have all different 
interests and Expectations, to devide the CJonquests; to delineate a Plan 
for perpetuating the Tranquility of Christendom, is a task that may seem 
to be invincible to many; and as the Difficulty must be allowed to be 
very great, I flatter myself with the Indulgence of the candid Part of 
the World, for such Errors as will always attend great Designs. 

Some, perhaps, may be scrupulous enough to doubt, whether a War 
against the Infidels be justifiable upon this Scheme; but to obviate all 
Objections of that Kind, it will be sufficient to say, the Turks are not 
possessed of one Foot of Ground in the World that was not acquired by 
Sacrilege and Imposture, by Violence, Treachery and Oppression. 

Their first Acquisitions in Europe were owing to the most execrable 
Perfidiousness. 

John Palcdologus, Emperor of Constantinople, craving their Assistance 
against some Grecian PrinceSi with whom he was at Variance, had soon 
Reason to bewail his Error; for after the Barbarians had brought those 
Princes to Reason, they possessed themselves of the whole Country. 

Emanusl Paloeologus, his successor, fell into the like Mistake; that 
unwary Prince concluded an Alliance with the Tyrant Bajazet, but it 
produced no other Effect but to give him the better Opportunity of 
besiegmg Constantinople, without any other Pretence but Ambition; 
and the Place must certainly have fallen into his hands, had not the 
Approach of Tamerlane prevented it. 

There is no Occasion to have Recourse to Antiquity for fixamples of 
the Turkish Perfidiousness; it is not many years since they siezed upon 
the Morea, in a Time of profound Peace, without the least Umbrage of 
Right. 

But of all the glaring Instances of Treachery in the Histories of Man- 
kind, there is nothing can parallel that of the Turks invading some years 
ago the Persian Territories, at a Time that unhappy Country was agi- 
tated and oppressed with intestine War and Rebellion; for in lieu of 
offering their mediation towards terminating the Differences that gave 
Birth to those Troubles, they seized upon the best Provinces of the 
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Penian Monarchy, without any Declaration of War, or any Pretence 
of Injuries. 

There was but one Person in their Divan^ that had virtue enough to 
oppose that atrocious Invasion, as unworthy and base, but all Reasoning 
was ineffectual. 

The Divine Vengeance has since justly pursued that accursed Na- 
tion; the injust and tyrannical Invasion of the Persian Dominions has 
been the Source of their present Calamities; and it is very probable, that 
as Treachery gave the first Settlement of the Power of the Turks, so it 
is in a fair Way of putting an end to it. But to conclude this Topick; 
there can be no room to hesitate about the Motives for a War against 
them, since the Christians must be allow'd to have a Right to recover 
what the Infidels usurp'd contrary to all the Rights of Mankind, and 
that every SvUan upon his Inauguration makes a solemn vow to destroy 
Christianity. 

The ScHEBiE 

OF 

Cardinal Alberoni, etc. 

Part I 

Nothing has afforded more just grounds of Complaint, and Grief 
to all good meaning Christians, than to behold the Princes of Europe, 
carrying on, unnecessary, and often, unjust Wars against one another, 
and shedding Streams of Christian Blood, in pursuit of imaginary Glory, 
or trifling and inconsiderable Conquests and frivolous Pretences, whilst 
the inveterate and profess'd Enemies of Christianity are Masters of 
several large and flourishing Provinces and Kingdoms, in Europe and 
Africa, and are Lords of, almost, all Asia. 

Whoever would reflect with a Christian Eye, upon the supine and 
preposterous Conduct of Christian Powers, must be inclinable to think, 
they have been infatuated, or abandoned to a State of Indolence, that 
will aitiase all Men capable of making Reflections: For to imagine, that 
one Christian Prince should make War upon another, on the Score of 
some small Territory or Spot of Ground, when with the same force and 
expence, he might conquer large Kingdoms from Infidels, is shocking 
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and will scarcely gain Credit in distant Periods of Time; but the Chil- 
dren of this Generation can bear Testimony of the Calamities, which 
the Ambition of some Christian Princes, and the Obstinacy of others, 
have created in the World: What Ravages have we seen in Germany^ in 
FlanderSj in Italyj Spaing and Portugal^ Poland and Sweden? What 
countries pillag'd and destroy'd, what cities burnt and laid in 
Ashes? 

Had those Arms, employ'd by Christians in destroying one another, 
been tum'd against Infidels, what Glory must result from such Atchieve- 
ments to Christianity, and what Advantages to Christian Princes? 

Had Lewis XIV. sent those great and formidable Armies that raised 
so much Terror amongst the Princes of Europe, to conquer Barbary, and 
destroy the Pyrates of that Country, which disturb the Commerce of 
the World; he would then have had an indisputable Right to the Title 
of Most Christian: But it may not be proper to proceed any further on 
this Topick; this, however, may be offered, that Temporal Views, Am- 
bition, or Revenge have been the great Arcana, that have given Motion 
to the Designs of Christian Princes, tho' Religion has often been ensnar- 
ing Pretext. 

It is to the same Spirit we must impute the Miscarriage of all the 
Cruzada Expeditions that were undertaken some Ages ago by Christian 
Princes against the Saracens and Turks; for tho' it must be granted, 
that Christian Zeal was the principal Motive to those pious Enterprizes, 
yet we must acknowledge with the greatest Regret, that all Regard for 
Religion disappeared whenever it fell into Competition with worldly 
Expectations and Dominion: Then arose the Spirit of Dissention, which 
disconcerted all such laudable Projects, and, sometimes, animated those 
Princes against one another to such a Hight of Madness, that they be- 
came a Prey to the common Enemy. 

Would to God, I could draw a Veil over those melancholy Times, 
but they will, however, be so far instructive, as to point out to us the 
Consequences of the selfish and imprudent Behaviour of Those Princes 
which may teach such as embark in the present Design, to avoid the 
Rocks that proved so fatal to their Predecessors. 

I am well apprized, some will tax me with having Views of Gain, or 
particular Advantages in proposing this Scheme. 
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Others again, that it is contrived to no other End, but to propagate 
the Religion I profess. 

But I declare in the most solemn Manner, that I am actuated by no 
other Motive, but that of propagating the Christian Religion, without 
the least Expectations of any worldly Profit, or any Byass towards the 
Communion of which I am a Member, which shall be demonstrated in 
the Sequal of this Essay, it being proposed to place the Protestant In- 
terest upon the Equality with that of the CathoUcks, 

It will prove an easy Task for me to remove such prejudices, since 
those who are acquainted with my Life and Maimers, are so just to 
acknowledge on all Occasions, that Wealth was never my Idol; and I can 
appeal to my own Conscience, there is nothing in Use amongst Men, 
more contemptible to me. 

Were I a Man that delighted in Gain, few had more Opportunities of 
amassing Riches, when the Duke of Vendosme honoured me with his 
Confidence in the Wars of Italy, I was in some Measure, his Treasurer, 
he often rallied me in the most agreeable Maimer, for contemning 
Money, saying, he believed, I vxmld never take much Pains to find the 
Philosophers Stone, 

My Station in /Spain gave me an Opportunity of making immense 
Acquisition, but I never made Use of any greater Sums, than were 
necessary to support the Dignity of a Minister; and to obviate all 
Jealousies of growing rich at the expense of the Publick, I would suffer 
none of my Relations to come to me. 

I shall have as little Difficulty to acquit myself from the Charge of 
Bigotry; I believe it is pretty well known, that casuistical or contro- 
versial Learning is not my Talent: I have been always persuaded, that 
there should be no other Expedients for reconsiling the different Opinions 
of Christians, but such as are recommended in the Gospel, that is, Meek- 
ness, Forbearance, Sanctity and Purity of Maimers; and I flatter myself, 
the Ministers of the Protestant Powers, who resided at the Court of* 
Spain, during my Ministry, will do me the justice to acknowledge^ they 
never discovered any other sentiments in me; and I was so far preju- 
diced against Persecution, that I often advised the King to grant Liberty 
of Conscience; but that was not all, I even ventured to propose a Scheme 
for moderating the Power of the Inquisition, which, I am thoroughly 
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persuaded, did not a little contribute to my Fall: And so far was I from 
any Imputation of an exorbitant Zeal for Religion, that my Enemies 
charged me with favouring the Turks, in the last Hungarian War, by 
advising the King to attack Sardinia at that Time. 

Having now, I hope, removed Prejudices, purely notional, I will pro- 
ceed in delineating the Plan of reducing the Turkish Empire under the 
Dominion of Christian Powers. 

This will, no Doubt, appear to some, at first View, not only impracti* 
cable, but even impossible; but, I am convinced, it will prove an easy 
Labour, if the Princes and States of Christendom will lay aside their 
Animosities and Ambition, and embark in this glorious Expedition, upon 
the Principles of Religion and Humanity only; but should it be attempted 
upon any other Foundation, it will infallibly prove abortive. 

It must be acknowledged, the Turkish Dominions are very great, but 
I am so far from thinking, that Ektant of Country will be a Barrier to 
them, that, on the Contrary, I am persuaded, nothing can tend more 
effectually towards facilitating the present Design. 

The same Cause prov'd the Way to the Ruin of all the great Empires 
in the World, particularly that of the Romans; for being necessitated to 
send their Forces to the distant Provmces, either to repel Foreign Ene- 
mies, or to suppress Domestick Commotions, they enervated the Center 
of the Empire, which for that Reason, fell into the Power of the Barbar- 
ous Nations. 

Extent of Dominions proved no less fatal to the Saracens, and there 
is the strongest Reasons to think, their Successors will not be more 
fortunate with their mighty Kingdoms: But we must observe this Differ- 
ence between the Condition of the Romans and that of the Turks, that 
the Reputation, Discipline and Valour of the former had rendered them 
formidable in all parts of the then known World, whereas all the Suc- 
cessors of the latter were owing to their Numbers only, or rather, to the 
Dissentions of Christians. 

The Reputation of the Turkish Arms was never established amongst 
Christians; but if ever they had any Pretensions to it, the Success of the 
last War in Hungary must convince them, that it was ill founded: There, 
the Germans, imder the Prince of Savoy, vanquished the Infidels in two 
signal Engagements, in spite of their Numbers and other Advantages; 
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that of Belgrade can never be enough celebrated; there the Turkish 
Army was twice as numerous as that of the Christians, which they had, 
in a manner, besieged in their Camp, they were, however, routed, and 
the Place taken with a Garrison of twenty thousand men: So that it 
may be laid down as a Maxim, that any Army of Christians well dis- 
ciplined and commanded by a General of Reputation, will always 
conquer a Turkish, except their Disproportion be very great; for their 
Numbers have often produced no other effect, than to enhance their 
Confusion and Disorder. 

The Spahies of Horfe, were always despised in the Christian Armies; 
the Reputation of their Corps of Foot, calFd the Janizaries, is much 
better; their Number amounts to about Forty Thousand, and are, for 
the most part, the Tribute Children of Christians: But it is very certain, 
that their Military Spirit has been in a diclining State since the Battle 
of Vienna, in which Sobieski, King of Poland, acquired immortal Honour; 
and under Heaven, it is to his Valour and Conduct that Europe is in- 
debted for the Enjoyment of the Christian Religion. 

But nothing can exhibit a more contemptible Idea of the Turkish 
Valour, then the present War against the Persians, a People that even 
their Elnemies always despised, yet they have often routed them in the 
Course of this Quarrel, and seem to be in a Condition of conquering 
all their Dominions in Asia: And this at a Juncture,^ when the Turks, 
having no other Quarrel upon their Hands, united all their Forces. 

K the Persians, then, who were always contemptible in War, as well 
as amongst Christians as Turks, can obtain such victories, at a Time when 
the whole Military Power of their Enemy is employed against them, 
it will be no Paradox to say, our Design will meet with few Obstacles, 
the Turks having already lost the Flower of their Troops, and their most 
experienced OflScers in the Persian War. 

Having now, in some Measure, demonstrated the Facility with which 
the Turkish Empire may be subverted, we will endeavour to portray 
the Repartition, as well of the Naval, as the Land forces, and of the 
several Princes and States that are to co-operate in this Grand Enter- 
prise. 

The first step to be taken, is, to appoint a Congress at Raiisbon, to 

^ ThU vxu wrote before the March of the Ruflsians to Asopb. 
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which the confederate Powers are to be invited in the name of his Im- 
perial Majesty. 

There an Alliance is to be entered into for the Conquest of the Turkish 
Empire; in which the Quotas of each are to be adjusted, together with 
a Partition of the Conquests, and Equivalents in favour of such Powers, 
as may Prefer an accession of Territory near their ancient Dominions, 
to any distant Acquisitions; and a Plan of the Military Operations, 
of all which I have attempted the following Schemes. 

Part II 

I. That a Military Chief be established at Venice, as being near the 
Theater of War, as well by Land as by Sea. 

II. That the Emperor and the Germanick Body shall raise an Army 
of one hundred thousand Men, to be commanded by his Imperial Maj- 
esty, or his Captain General. 

III. That her Czarian Majesty shall act against the Tartars with an 
Army of one hundred thousand men. 

IV. That the Kings of Poland, Denmark, and Sweden, shall raise an 
Army of fifty Thousand, viz. 30,000 Poles, 10,000 Danes, and 10,000 
Swedes. 

V. That the Kings of France, Spain, Sicily, Portugal and Sardinia, 
the republics of Venice and Genoa, the Cantons of Switzerland and the 
Grison Ligues shall raise an army of one hundred and twenty thousand 
Men in the following proportions: 

France 30,000 

Spain 20,000 

Naples 10,000 

Portugal 10,000 

Sardinia 10,000 

Venice 10,000 

Genoa 10,000 

Swiss and Orisons 20,000 

120,000 
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Repartition of all the Land Forces to act against the Turks 

His Imperial Majesty and the Germanick Body 100,000 

Her Czarian Majesty 100,000 

The Kings of Denmarky Sweden and Poland fifty 

thousand, viz: 

Denmark 10,000 

Sweden 10,000 

Poland 30,000 50,000 

The Kings of France, Spain, etc., one hundred and 

Twenty Thousand, viz.: 

France 30,000 

Spain 20,000 

Naples 10,000 

Portugal 10,000 > 

Sardinia 10,000 

Venice 10,000 

Genoa 10,000 

Swiss and Grisons 20,000 120,000 

Total of all the Land Forces 370,000 

Let us now proceed to make an Estimate of the Naval Forces neces- 
sary for this Undertaking, which I think should be no less than an 
hundred ships of the Line, from fifty to seventy Guns, and a propor- 
tionable Number of Frigates, etc. together with a Fleet of one hundred 
Galleys and Gallesses. 

Repartition of the Naval Force 

Ekigland to furnish 

Holland 

France 

Spain 

Naples 

Portugal 

Venice 

Genoa 



of the Line 


Frigates 


30 


10 


20 


10 


10 


5 


10 


5 


5 





10 


5 


10 


5 


5 






100 



40 
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Here it will be necessary to obviate an Objection that may be made, 
with regard to the Disproportion between the Quotas of England and 
HoUandy and those of the other Confederates. 

But there will be nothing further to be offer'd on this Head, but that 
as those Powers are exempted from contributing towards the Land 
Armament, it is equitable that they should make up the Deficiency by 
extraordinary Efforts at Sea. 

Repartition of the Fleet of Galleys, etc. 

France 10 

Spain 10 

Naples 5 

Sardinia 5 

Venice 60 

Genoa 10 

Tuscany 5 

Maltha 5 

100 

As the King of Portugal has no ships of that Structure, it is proposed 
that his Portuguese Majesty shall supply the Fleet of Galleys with 
Hospital Ships and Tenders, which will be pretty near an Equivalent 
for his Quota. 

Besides these Squadrons, it will be necessary to equip another, to 
block up AlgieTy Tunis and Tripolyy which being Tributary to the SvUanf 
are obliged to send him Succours on all Emergencies: This Squadron 
to be fitted out at the expence of the Crowns of France, Spain and 
Portugal; it being proposed that those places shall be put into their 
Hands as soon as conveniently may be, after the conquest of the Turkish 
Empire. 

The Reason that has induced us to fix the Proportion of the Ven£tians 
at Fifty Galleys or Galleasses is, that they have a great Number of such 
Vessels, and that they can equip them with great Expedition; to which 
we must add the signal Advantages allotted to them in the event of the 
War. 
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Having now endeavoured to adjust the Sea and Land Armaments 
necessary for this Undertaking; it will be proper, in the next Place, to 
settle the following articles in the Congress relating to the partition of 
the Conquest, and other Heads. 

Some will perhaps object, that a Partition would be more natural 
after the Conquest then before. 

To this we must reply, that it is otherwise in all Treaties for canying 
on offensive Wars, and with Reason too; for should little Princes and 
States have no Certainty with r^ard to their Expectations, 'till the 
Conclusion, it is to be fear'd, they would find themselves then in a very 
disadvantageous Situation; and we may say, the ill Success of the Holly 
Wars was chiefly owing to the neglect of settling Preliminaries before 
they were b^un: And to prevent the like Destiny, we have proposed 
the following Division of the Turkish Empire. 

Here I acknowledge myself at a loss, and embarrassed: To conquer the 
Turkish Empire is, in my Judgement, an easy Labour, upon the Plan 
proposed; but to devide it, amongst such a Number of Potentates, to 
the Satisfaction of each, is almost insuperable; however, as I have 
hitherto waded thro' a Sea of Difficulties, I will run the Risque of at- 
tempting a Sketch of the Knotty Work. 



Part III 
Partition of the Turkish Empire 

The Duke of Holstein Gottorp to be declared Eknperor of Constantinoplej 
with all the Titles, Prerogatives and Pre-eminencies enjoy'd by the 
last Emperors of Constantinopley except in such Particulars as are alter'd 
by this Partition. 

All the Turkish Dominions in Asia and Africa, with the Provinces of 
Romania in Europe, to be annexed to that Empire, except as hereinafter 
is declared. 

That the Order of Succession be Hereditary in his male Descendants 
only. 

As this vast Design could not be attempted without the Influence 
and Power of the August Eknperor of the Romans, and as this Illustrious 
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House has been always the Rampart of the Christian World against the 
Attempts and Invasions of the Mohametans, it is proposed that all 
Bosnia, Servia, Sdavonia, Macedonia and Wallachiaj be yielded to his 
Imperial Majesty in Propriety; and to be under the same Provisions, 
Dispositions and Rule of Succession with the Hereditary Countries, 
as settled by the Pragmatick Sanction, 

His Imperial Roman Majesty is likewise to have Precedence of the 
Emperor of Constantinople^ and all other Christian Potentates. 

The Dominions of her Czarish Majesty being already of great Extent 
and as that extraordinary Princess has given the most shining Proofs, 
that publick Liberty is her principal View, with a sencere Desire of Prop- 
agating Rehgion, we have the greatest Reason to conclude, she wiU 
look upon the Conquest of Asoph and Tartary, as a reasonable compen- 
sation for her pretensions to the new Conquests; and that she will ac- 
quiesce with the Restitution of her Part of Finland to the Crown of 
Sweden, as an expedient that will conduce very much towards preserv- 
ing the Tranquility of the North 

As the Territories of France are large and flourishing, and as his Most 
Christian Majesty has given invincible Testimonies in the course of the 
last War, that he is not actuated with the Spirit of Ambition, it is pre- 
sumed he will be contented with the Cession of Tunis, and the Glory of 
having so great a Share in Subduing the inveterate Enemy of Chris- 
tianity, 

And to reward the Zeal of his Catholick Majesty, of which he has often 
given signal Proofs in Africa, it is proposed the Confederates shall put 
him into Possession of Algier. 

And as his Portuguese Majesty has always been animated with the 
like pious Intentions, it is proposed to give him Tripoli; nor must it be 
forgot, that his Ancestors had often signalized themselves for the Faith, 
against the Infidels of that Country. 

As the Maxims of Great Britain, being a trading country, will not 
permit her People to enlarge their Dominions, it is proposed to give his 
Britannick Majesty the Island of Candia, and the City of Smymia in 
Propriety; nor must we pass it over in Silence that no Princes were 
more zealous in promoting the Cause of Religion in the Holly Wars, 
than two valiant Monarchs of England. 
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And as the States of Holland may be viewed in the same Light, the 
Island of Rhodes, with the City of Aleppo will, we presume, quadrate 
with their Affairs and Expectations in the Levard, 

In order to do justice to the Merit of his Danish Majesty, and as 
none of the Turkish Conquests seem to be suitable to the Situation of his 
Dominions, the Dutchy of Holstein-Gottorp seems to be much more 
advantageous to his Danish Majesty, to which the present Possessor is 
to renounce all his Right, and to all his other Territories in Holstein. 

And as distant Territories can produce but small Advantages to the 
Crown of SwedeUy it is reasonable to think a Restitution of the Russian 
Part of Finland will be a better Equivalent with the establishment of 
the Crown of Sweden in the House of Hess-Cassel, to which the Duke of 
Holstein Gottorp is to renounce all his Right. And it is hoped this 
Expedient will prevent Quarrels which might, one Day or other, be 
dreaded from the Pretensions of that Prince to the Crown of Sweden and 
the Dutchy of Sleswick. 

It is for the same Reason that it seems necessary to add Tuskany to 
the Dominions of his Sicilian Majesty, who has already given the World 
Earnests of his Wisdom and Valour. 

His Sardinian Majesty having an uncontroulable Title from his An- 
cestors to Cyprus, Justice demands it loudly for that young Hero, 
descended from a Race of Princes that were often celebrated for their 
valour against the Infidels; and in Regard to his Conduct and Mag- 
nanimity in carrying on the present Design, it seems to be highly reason- 
able to reward him with the Milanese. 

As the Prussian Majesty is blessed with great and flourishing Domin- 
ions, and as he has always discovered the warmest Sentiments for the 
Publick Good, the great and fertile Island of Negropont will prove a 
valuable Addition to his Prussian Majesty's Territories. 

The House of Bavaria has always deserv'd well of the Christian World, 
and particularly in the Person of his late Electorial Highness, at the 
Siege of Vienna; it seems therefore agreeable to the Dictates of Justice, 
to enlarge the Dominions of that House with the Eangdom of Bohemia^ 
which will put an End to all the Pretensions of his Electorial Highness, 
to the other Hereditary Dominions of the House of Austria. 

The Kingdom of Poland having been, for many ages, as a Rampart 
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to Christendom, and as that unhappy Country has been a Scene of War 
or other calamities, for near forty years, it is proposed, in Consideration 
of their Efforts in supporting this Scheme, to make them a Cession of 
Moldama and all the Country of the Bvdziac Tartars; and that the 
Crown shall be declared hereditary in the House of Saxony, as the only 
Remedy that can prevent those Evils, that will inevitably attend all 
their future Elections, which nothing can enforce more effectually, than 
the Remembrance of the War which has lately deprived Europe of so 
much Christian Blood. 

The Republic of Venice has a Right to the tenderest Consideration 
of Christians, being one of their Barriers against the Infidels, and being 
the First Power of Christendom that lies the most exposed to their 
Fury. And as she has been tyrannically dispossessed of several Terri- 
tories, without any other pretext but such as is generally suggested by 
Violence and Power, we presume all the Confederates will chearfully 
grant her all Dalmatia, and restore the Morea which was torn from 
her about twenty years ago. 

The Republic of Genoa has often made signal Efforts against the Ene- 
mies of the Christian Faith, from whom they receive daily Injuries in 
their Commerce: And as her Territories are very inconsiderable, and 
her Affairs in a declining state, Equity, no doubt, incline the Confeder- 
ates to give her that part of Greece now called lAvadia, and to establish 
her Sovereignty in Corsica. 

The Pretensions of the Knights of Maltha may be easily adjusted; 
Glory has been always their own View, and as it is that alone that has 
supported them for so many generations against the exorbitant Power 
of the Turks, so we have Reason to believe they will search after no other 
Rewards but the satisfaction of contributing to the Fall of the common 
Enemy. 

As the Cantons of Switzerland and the Orisons can have no Views of 
-extending their Dominions, it is presumed double Pay for their Troops, 
during the Continuance of the War, will answer their Expectations. 

That all the Islands in the Archipelago not specified in this Partition, 
be reserved for such young Princes, and Generals, as shall be most dis- 
tinguished in the course of the War. 
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The following Preliminaries miist be likevrise settled in the Congress 

I. Religion to be established in the Empire of Constantinople, upon 
the Foot of the Peace of Westphalia, without prejudice to the Rights, 
Doctrine, or Discipline of the Greek, Coptic or Armenian Churches. 

II. That a general Tariff be agreed upon for all Christian Powers, 
without distinction, or special Privileges, in favour of any particular 
nation. 

III. That no Prince or State whatever, shall pretend to the Sover- 
eignty of the Archipelago, which will it is hoped, bend very much towards 
promoting Trade and preventing Disputes for the Flag. 

IV. The Dardanells to be demoUshed. 

V. The Dominum Maris of the Emperors of Constantinople to be 
limited to the Streights of Gallipoli. 

It may perhaps afford Matter of Speculation, that we should take such 
Pains to set Boundaries to the Power of the Constantinopolitan Em- 
perors in Europe, as well by Land as at Sea; but whoever reflects upon 
the great extent of the Turkish Dominions in Asia and Africa, which by 
this Partition, are to fall to the Lot of the Emperors of Constantinople, 
except Smymia and Aleppo, with two Islands, it must be concluded, 
that the European Powers cannot be too watchful for their own Security. 

The World has to much Reason to lament the exorbitant Power of 
some Princes, since it has been often employed to no other end, but to 
Support ambitions and unwarrantable Designs. 

It is therefore prudent to contrive all expedients for preventing such 
an Excess of Power in any Prince, as may render him a Terror to his 
Neighbours. 

It is hoped, indeed, that our Scheme of a perpetual Dyet, for establish- 
ing the Tranquility of Christendom, will produce the end proposed, but it 
is difficult to guaranty future events; there is a strange Revolution in 
the course of sublunary Affairs; nothing is more variable than Political 
Systems; Princes that have been for several years at Variance, are in a 
Moment, thro' some new Influence or Speculations, running into one 
another's Arms, and making compliments of what had before cost 
Streams of Blood. 

It is not, then, impossible but the new Emperor, or his Successors, 
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may in Time, have views that will not quadrate with the Interest of 
Europe, his Power cannot, therefore, be too much confined on that Side; 
nor would it indeed be prudent to annex Romania to the new Eknpire, 
were it not for the conveniency of Provisions, and to prevent the Dis- 
putes, or Quarrels, which might arise between the Inhabitants of Con- 
stantinople (who were always a seditious People) and the subjects of the 
Roman Emperor; besides, it must be observed, that certain Districts, 
or Territories are always annexed to great Cities. 

All things being now settled in the Congress, for carrying on the War, 
the Transition to the Field will be natural. 

Scheme of the Military Operations 

It will be of great importance to have all the Armies in Motion at the 
same time, in order to strike the greater Terror amongst the Infidels: 
But to proceed: 

The Russian Army is to march against the Tartars of Crim and lAtUe 
Tartary; and after subduing them, then to attack the places upon the 
Caspean Sea, which, Asoph excepted, are very inconsiderable: As for 
the Tartars, their Discipline is much upon a Level with that of the 
Militia of Spain and other Countries; their great skill in the Art of War, 
extends no further, than to plunder and bum, which is the Province 
assigned to them by the Turks (to whom they are Tributaries) when 
they are at war with Russia or Poland; so that her Czarish Majesty's 
Troops would have no other Difficulty, but that of securing their Con- 
voys from Nations that subsist by Rapine and Depredations. 

The Polish, Danish and Swedish Annies are to rendezvous upon the 
Vistula, and to open the Campain with the Siege of Choczin, the Turkish 
Frontier on the Side of Podolia: The Place is well fortified, and will 
perhaps make a good Defence; but as the Infidels will probably be 
attacked at the same time, on the Side of the Caspian, in Greece and on 
the Danube, they will not be in a Condition to bring any Army into the 
Field, formidable enough to relieve it, so that it may be supposed, the 
Besiegers will be Masters of it in thirty Days, open Trenches. The Army 
is afterwards to March by the Niester, to reduce Moldavia, Budziac, 
Tartary, Trebizonde and other Places on the North-West Side of the 
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Black Sea; and to be commanded by the Polish, Danish and Swedish 
Generals; alternately. 

The German Army is to rendezvous at BelgradCy and to march to 
the Siege of Nizza; after the Surrender of which, Viddin and Nicoppolis, 
and some other places, less important, upon the Danvbe, must be taken, 
which will prevent the Infidels from sending Provisions, by that River, 
to the Blojck Sea, for suppljdng Constantinople. 

There are some other Places of Strength in the Turkish Provinces 
on that Side; but they are very inconsiderable, when they are viewed in 
the same Light, with those in Flanders and Germany, and may be all 
reduced, in one Campaign, by an Army that commands the Field. 

The Army of France and the other Powers that are to act on the side 
of Greece, are to rendezvous in Sicily, being a country of great Plenty, 
and lying near the Archipelago, This army is to be commanded by his 
Sardinian Majesty, or, if that should be found impracticable, then by a 
Marshal of France, 

Both Fleets are to rendezvous at Messina, where there is a large and 
spacious Harbour; a great Number of Transport Ships must be provided, 
which can be easily effected considering the Nearness of Leghorn, Genoa, 
Naples, and other Ports in the Mediterranean; Part of the Forces may 
be put on board the Ships of War and Galleys, so that it may be com- 
puted, the whole Transport will be performed in three Embarkations, 
by Reason of the Shortness of the Passage from Sicily to the Morea, 
where the first Attempt is to be made, by attacking Coran and Modon, 
which lye in the Entrance of the Archipelago. 

The Islands of Mytilene and Tenedos must be taken likewise, as well 
on account of their safe and convenient Harbours, as their Nearness to 
the Dardanells. 

The Dardanells are too strong Forts in the Streights of GaUipoli, about 
two hundred miles from Constantinople, one of which is in Europe, and 
the other in Asia, within Cannon Shot of each other: Those Forts are 
look'd upon to be a great Security to Constantinople, but they are 
much inferior in Strength to those in the Sound, 

As the Attempt must be on that city, and consequently, the principal 
Scene of Action on that Side, we must be very particular in every Thing 
that relates to it. 
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There are several good Ports near those Castles, capable of receiv- 
ing numerous Fleets; the Country on each Side abounts with every 
Thing necessary for supporting Armies; as Wheat, Wines, and Cattle, 
and it is from thence, that Constantinople is chiefly supplied with Pro- 
visions. 

But this is not all the Advantage, that will result from seizing those 
Forts; it will not only cut off all Communications between the Morea 
and Constantinople, but likewise with Egypt, which supplies that City 
with several Kinds of Necessities, so that there is Reason to think, it 
would soon be compelled to surrender, for Want of Provisions, which 
must be abundant indeed, to support a Place, where there is above a 
million of People. 

Before I proceed further, it will be incumbent upon me, to obviate an 
Objection of no small Importance that will naturally arise against this 
Scheme, that is, that the Power of the Infidels is very formidable, as 
well by Land as by Sea, and consequently, that they will oppose the 
Progress of the Christian Arms. 

I have already, in several Parts of this Essay, delivered my Sentiments 
of the Turkish Armies, which are, indeed, very numerous; but this I lay 
down as a Postulation^ that they will never be in a Condition to oppose 
the Christian Forces stipulated by this Scheme, tho' they had not been 
plunged in the present destructive War with the Persians, 

As to their Naval Force, we grant, they have a great Number of 
SuUanaSf but their principal strength is in their Galleys and Galleasses; 
it is, however, so inconsiderable when opposed to that of the Christians^ 
that we may aflSrm, they will not venture to appear at Sea against them. 

Their Naval Power never made any tolerable figure in the World, 
since the Battle of Lepanto, where they received a fatal Blow from the 
Venetian Fleet, under the Command of Don John of Austria; nor is it 
well possible, that any nation can be considerable at Sea, without an 
extensive Navigation, which alone is the Nursery of SearMen, all other 
Expedients being vain and trifling. Now the Traffick of the Mohame- 
tans is generally confin'd to their own Dominions being imder a Prohi- 
bition of Trading with Christians; so that they have no skillful sailors, 
and consequently, we may conclude, they are too prudent to hazard 
a battle with a Christian fleet as is now proposed, since under Providence 
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there can be no room to doubt, but Victory will fall in the share of the 
latter. 

Let us now return to the operations of the Christian Fleets and Army, 
before the Dardanells, which being attacked by Sea and Land, must 
fall into their Hands, after that, they are to proceed to the Bay of GaUi- 
polif where the Troops are to be disembarked. 

The Infidels have large Magazines, and a pretty strong Fort at that 
place, which must be taken in; then the Army is to march to GaLata^ 
which is well fortified; this Place is less than a French League to the 
Northward of Constantinople, to which it serves for a Suburb; but it 
cannot make any long Defence against such Forces; and its Surrender 
will, no Doubt, be soon followed with that of the Seat of the Empire, 
which is not indeed tenable: As for the Seraglio, and some other Towers, 
they may be looked upon in the same Light with the Castles of the City 
of Naples, and those of several other large cities, which are designed for 
no other End, than to keep the Inhabitants in Awe 

Some perhaps will object, that there are several Fortresses in Greece, 
and in the Islands that ought to be taken in according to the Rules of 
War, which require thai no Enemy should be left in the Rear; this, we must 
allow, to be the general Practice; but it is often dispensed with, upon 
extraordinary Emergences, as it well may be on this Occasion; for 
should the Christians possess Constantinople, the Places in Greece must 
fall of course, all their Communication being cut off with the other 
Turkish Dominions; besides, it must be observed, that the Loss of the 
Seat of the Empire, where the Sultan has his Magazines, Arsenals, Docks, 
and all his immense Treasures of Money and Precious Stones, etc., 
would spread such a consternation thro' the whole Empire, that the 
Governors of those places would chearfully accept of any Terms; for, 
generally speaking, the Fate of a Country depends upon that of the 
Metropolis. 

Let us now suppose the Christian Powers in Possession of all the 
Turkish Dominions in Europe: Our next Progress must be to the Con- 
quest of those in Asia and Africa. 

This will appear to be a much more practicable Task, than the former; 
since we may well imagine, the Infidels to have made their greatest 
efforts in Defence of their European Territories: 
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It must be likewise observed, there is not one Garrison in all their 
AsicUick Dominions, or those of Africa, that is fortified in the modem 
Taste; so that we may say, the Christian Armies would have little more 
work upon their Hands, than to take Possession of them. 

I am indepted for this Intelligence to M. BemieVy a great favourite 
with the Duke of Vendosme, and a skillful Ingineer; he gave many In- 
stances of his great Abilities in that Art, during the War that broke out 
in Italy in the Year 1701 ; it was then I contracted a strict Frindship 
with him, on account of his Merit and his Address in conducting Affairs 
that required Secrecy and Management. 

I sent this Gentleman, in the Year 1730, to reconnoitre all the con- 
siderable Cities and Fortresses of the Turks in Asia and Africa, where 
he passed for a Mussvlmarij and where he continued three Years; and 
he assures me, that even their Frontier Towns there, have no other 
Fortifications but plain walls and Ditches in the Maimer of the Antients. 

Before the new Expedition is undertaken, it will in all probability be 
found necessary, to form new Plans of operation, in which it will be 
impossible to prescribe any other Rules, than this, that all Efforts should 
be made to comment more and more the Union of Christian Powers, 
which is the only Basis of all future Hopes and Expectations, and the 
only Arcanum that can pave the Way to the Conquest of the Turkish 
Empire m Asia and Africa , which may be accomplished in two Cam- 
paigns. 

But nothing can be more conducive towards attaining the desirable 
end, than that the revenues of the new Conquest should be appropriated 
towards pursuing the grand Design; for we may well imagine, that the 
Misapplication would create Jealousies, that must be attended with 
fatal Consequences. 

It is likewise absolutely necessary, that no alterations should be made 
in the Taxes, or the Mode of collecting, for that has often given the 
greatest Offense to the Christian subjects of Turkey ^ when the Fortune 
of War throw them under the Dominion of Christian Powers, and made 
them wish for the restoration of their old Governors, with whom it is 
a Maxim, never to make any alterations in their Taxes. 

Let us suppose that three Campaigns will reduce the whole Turkish 
Dominions in EuropCj Asia and Africa under the Power of the Christian 
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Confederates; our next Effort must tend towards a scheme for preserving 
them, which can never be effected without a Perpetual Dyet of the Chris- 
tian Powers, vested with Authority to determine all Disputes and Con- 
troversies amicably. 

Had such a Tribunal, as this, been established in Christendomj we 
should not have seen Europe so often harrassed and distracted, by un- 
reasonable as well as unnatural Wars. 

Part IV 
Scheme op a Perpetual Dyet 

I. There shall be for the future, a Perpetwjl Dyet, of the Ministers, 
or Deputies of all the Sovereign Princes and States of Christaidom, 
established at Ratisbon, to be under the same Regulations, and to have 
the same Forms and Maimer of Proceeding as are now in use in the 
German Dyet held there. 

II. All Controverses that may arise amongst Christian Princes, or 
States, on account of Religion, Successions, Marriages, or any other 
Cause or Pretence whatever, are to be there determined by such a 
Number of Voices as are required to make a Majority by the Constitu- 
tion of the Empire: Such Determination to be made within the Space 
of one Year, to be computed from the Time any Controversy shall 
be brought before the Dyet. 

III. In case any of the Powers at Variance shall refuse to submit to 
such Determination, within six months after the same shall be notified 
Authentically and in Form, then such Power to be treated as a Dis- 
turber of the Publick Tranquility, and the Dyet is to proceed against 
such with Military Execution, until he or they shall submit to their 
Decisions and make Reparations for All Wrongs, and reimburse all the 
Expenses of the War enter'd into for that Purpose. The Quota of the 
Forces of every Prince or State, to be fix'd upon the Foot of the Matric- 
ulation now established in the empire. 

Thus I have given the Out-Line of the most comprehensive Designs, 
that have ever yet appeared in the World; one for subduing the haughty 
and vast Empire of the Turks; another for a partition of the Conquests 
and the third for securing them, by this Scheme, of a Perpetual Dyet. 
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What Success my Endeavours will have, must be the product of 
Time; but the Judicious will soon discern the Labyrinths I must have 
passed thro', to bring such Projects to any shape or Consistency. 

Before I conclude it will be very proper to give some Character of the 
Turks, 

Of all Nations upon Earth, they are the most finished Bigots, and 
slaves to Superstition, as well in Peace, as in War, a Notion prevailing 
amongst them that they only are true Believers, or as it were, the EUd; 
it is upon that fallacious Principle, that they assure themselves of suc- 
cess in all their Enterprizes; but if they happen to be disappointed in the 
Event, they conclude their Prophet is angry with them for some Trans- 
gressions of his Law; which always discourages them from making any 
new Attempts, or even any tolerable Resistance against Christian Armies. 

This ill grounded Doctrine has, however, been often advantageous 
to the Christians, in their Quarrels with the Infidels, and particularly 
in the last Hungarian War; for after they were defeated before Belgrade , 
the Place surrendered immediately, tho' it was provided with a Garrison 
of twenty Thousand Men, as was observed before, with a Year's Provi- 
sion, and that it is one of the strongest Fortresses in the World. 

It is thro' the Prevalency of this Opinion, that no People are so slow 
in Recovering their Losses, or Disgraces; for they think it is in vain to 
make any vigorous Efforts, 'till they have some visible Marks of being 
restored to the good Grace of their False Prophet. 

It is very certain their Naval Power has not yet recovered the Blow 
which they received at Lepanto, near two hundred Years ago, nor their 
Land-Forces that at Vienna in 1683. 

Their Empire has, indeed, been in a languishing State for more than 
a Century, which has been, with great Justice, imputed to a general 
Corruption and Venality, scarcely known in the World, since the Time 
of the Romans; for every Thing is sold amongst these true Believers. 

And as no Nation is so slow in recovering their Misfortunes, so none sup- 
ports them with less Fortitude, pouring all their Wrath upon the Heads 
of their unhappy Commanders, whenever Victory turns against them. 

There is, indeed, an important Objection that lyes in our Way, and 
must be removed before we conclude, that is, that in Case the Christiana 
should make war upon the Turks, the Persians and Moors (Subjects 
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of Morocco) would run to their Assistance, all professing the Doctrine 
of Mohamet 

Let us suppose for the present, this to be true, it would, in my Judg- 
ment, produce no other Alteration in Our Scheme, than to augment the 
Christian Forces, which can be effected with the greatest Facility, con- 
sidering the formidable Annies now on Foot in Christendom. 

Should that be the Case, Persia must be attacked by the Troops of 
her Czarian Majesty, and those of Poland^ Denmark and Sweden on the 
side of Georgia, Gilan and the Provinces on the South of the Caspian 
Sea. 

And as to the Moors, it will be easy to give them a Diversion on the 
Side of the Atlantick, and in Barbary; and nothing can furnish us with 
a more despicable Idea of the Discipline of those People, than the many 
fruitless Attempts upon so unconsiderable a Place as Ceuta, for so many 
Years: Besides, it must be observed that their Hatred to the Turks is 
implacable. 

But there are the most convincing Reasons to believe, that neither 
the Moors nor Persians would take any Part in the Turkish Quarrels,, 
as well on account of Religious Differences, as Interest; nor have I 
been able to collect from any History, that the Persians ever sent Suc- 
cours to the Turks, in any of their Wars with the Christians; there are 
no Nations in the World so piqu'd at each other, tho' both derived from 
the same stock, and the Hatred of the Persians to their Brethren is so 
boundless, that it is a saying amongst them; There is nu)re Merit in 
killing one Turk than nineteen Christians. 

To this we must add, that the Conquest of Turkey in Europe might 
be well effected, before either the Persians or Moors could send any 
Succours, considering the present shattered and ruinous Condition of 
their Armies and Affairs. 

Bvi (w all those Mohametan nations, Turks, Persians and Moors, have 
for several years been harrass^d and wasted by intestine Wars and Rebellions, 
it would seem, as if the Divine Hand was directing the Christian Sword to 
put a Period to the Dominions of the Infidels, and to accomplish a Prophecy 
which is in several Copies of their Alcoran, That in the later times, 
the Sword of the Christians will rise and drive them from their 
Empire. Fmis. 



THE INTERNATIONAL OPIUM CONFERENCE 

Pabt II* 

• 

There is nothing that would please the writer more than to describe 
the international atmosphere in which the Opium Conference convened 
and proceeded to its deliberations and conclusions. That, however, must 
reside in memory for the present. 

The date for the assembling of the conference was originally fixed by 
the Netherlands Government for May 31, 1911; but because several 
of the Powers were not able to make the necessary study of the morphine 
and cocaine questions by that time, as requested by Great Britain, the 
date for the meeting of the conference was postponed to December 1, 
1911. 

The delegation of the United States to the conference was composed 
of the following members: 

Delegates Plenipotentiary: Charles H. Brent, of the Philippine Islands; 
Hamilton Wright, of Maine; Henry J. Finger, of California. 

Secretary to the Delegation: Frederick L. Huidekoper, of Washington, 
D. C. 

Assistant Secretary and Disbursing Officer: Wallace J. Young, of Illinois. 

The spirit which animated the American delegation, and the reserva- 
tions and additional proposals made in regard to the tentative program 
proposed by the American Government for the conference,^ will be 
more readily comprehended by a study of the following instructions 
issued by the Department of State: 

Department of State, 

Washington^ October 18, 191 L 

Messrs. Charles H. Brent, Hamilton Wright, and H. J. Finger, 
Delegates of the United States to the International Opium Conference. 

Gentlemen: You are informed that you have been appointed dele- 
gates plenipotentiary to represent the United States at the International 

* First part printed in the October, 1912, number of the Journal. 
» Vide, Part I, October, 1912, Journal, pp. 868-869. 
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Opium Conference which is to meet at The Hague on the 1st of Decem- 
ber, 1911. 

The need of such a conference was suggested by the American delega- 
tion to the International Opium Commission at one of the final sittings 
of that body which met at Shanghai in February, 1909; and although no 
formal action was taken, the Department of State, having considered 
the imanimous conclusions arrived at by the commission as a whole, 
and the report of the American delegates thereto, deemed it advisable 
to issue a proposal to the interested Governments that a conference 
should meet at The Hague, or elsewhere, composed of one or more 
delegates of each of the participating states, and that such delegates 
should have full powers to give to the main salutary propositions of the 
commission and the essential corollaries derived therefrom the force of 
law and international agreement. Therefore, on the 1st day of Septem- 
ber, 1909, this Government issued a circular proposal to the Govern- 
ments concerned, in which it was stated that the United States had 
learned with satisfaction of the results achieved by the International 
Opium Commission; that in the opinion of the leaders of the antiopium 
movement much had been accomplished; and that both the Government 
and people of the United States recognized that this was largely due to 
the generous spirit in which the representatives of the Governments 
concerned approached the subjects submitted to them. It was pointed 
out that the Government of the United States appreciated the magni- 
tude of the opium problem and the serious economic interests involved 
in the production of and trade in the drug; and that a deep impression 
had been made by the friendly co-operation of the powers financially 
interested, and by the desire, as expressed by the resolutions of the com- 
mission, that the opium evil should be eradicated not only from far 
eastern coimtries, but also from the home territories and possessions in 
other parts of the world of the powers therein represented. It was stated 
that, as the result of the investigation of the opium problem in the 
United States, it had become apparent, quite apart from the question 
as it a£fected the Philippine Islands, that a serious opium evil obtained 
in the United States itself; that this was primarily due to the large 
Chinese population in the country, to the intimate commercial inter- 
course with the Orient, and to the unrestricted importation of opium 
and manufacture of morphia. c 

Thus it was observed that the interest of the United States in the 
opium problem is material as well as humanitarian, and that, as the 
result of the investigations made before the meeting of the International 
Opium Commission, the Congress enacted legislation which aimed to 
prevent the importation of opium into the United States except for 
medicinal purposes. But it was noted that the United States is not an 
opium-producing country, and that in order to make its present and 
proposed laws fully effective and so stamp out the national opium and 
allied evils, there should be control of opium and other habit-forming 
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drugs shipped to this country; and therefore that, to attain this end, it 
would be necessary to secure international cooperation and the sjrm- 
pathy of opium-producing countries. 

Continuing, the proposal stated that this Government, impressed by 
the gravity of the opium and allied problems and the desirability of 
divesting them of local and unwise agitation, as well as by the necessity 
of maintaining the entire question upon the basis of fact, as determined 
by the Shanghai commission, suggested the following tentative pro- 
gram: 

(There then follows the items from (a) to (n) of the circular proposal 
of Sept. 1, 1909.) 

It was made plain, however, that the United States had no desire to 
prescribe the scope of the conference or to present a program which 
might neither be varied nor enlarged; but that the tentative program 
was submitted in the belief that it would serve as a basis at least for pre- 
liminary discussion. A formal expression of opinion was invited on 
the topics outlined, and an enumeration requested of the other aspects 
of the opium problem which might seem of peculiar importance to any 
participating nation. 

This circular proposal was made to those Governments which were 
represented in the International Opium Commission and to the Turkish 
Government, which, although invited to participate in the International 
Opium Commission, failed to do so because it had no diplomatic repre- 
sentative in the Far East. 

The proposal for an international opium conference has been accepted 
by all the Governments to which it was made, except those of Austria- 
Hungary and the Ottoman Empire. 

The Government of the Netherlands very courteously suggested that 
the conference meet at The Hague. This has proved to be agreeable to 
all of the powers; and the question of the date of the conference having 
been left to the Netherlands Government, that Government has finally 
found that December 1 next is acceptable, and invitations naming that 
date have been accordingly issued to the assenting Governments. 

With regard to the tentative program laid down in this Government's 
circular proposal, the following reservations, additional proposals, and 
suggestions have been made by certain of the participating powers: 

The French Government, making no objection to items (6), (c), (d), 
(«)>(/)> (j)f ^^^ W> has remarked as to items (a), (g), (t), (Z), (m), and (n) 
of the tentative program that item (a) demands the adoption of uniform 
national laws and regulations to control the production, manufacture, 
and distribution of opium, its derivatives and preparations, and ex- 
presses the view that they do not believe that it is desirable that this 
question should be brought up. In regard to this item it has been ex- 
plained to the French and British Governments that a mistake was 
made by this Government in using the words "uniform national laws;" 
that they should have been "effective national laws;" that item (g) 
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proposes the application of the pharmacy laws of the Governments 
concerned to their subjects in the consular districts, concessions, and 
settlements in China, and expresses the view that at present it would 
seem to be impossible to accomplish this purpose, as it would tend to 
place in the hands of the Chinese or nationals of countries not signatories 
to a convention the exercise of the profession of pharmacy in the con- 
cessions; that item (i) as to the establishment of uniform provisions of 
penal laws concerning oflFenses against any agreement that the powers 
may make in regard to opium production would mean a modification 
of French penal laws, and that this is such a grave question that the 
Government of the Republic is not prepared to bring it up in the French 
Parliament. As to items (l) and (n), which raise the question of the 
right of search, and about which public opinion in France has always 
shown itself particularly susceptible, the French Government would 
not renounce its principles in this matter to prevent contraband opium. 
The French Government also reserves its opinion in regard to item (n), 
which involves the question of an international commission to supervise 
any international agreement concluded by the conference. Within the 
limits thus indicated the French Government has declared its readiness 
to study proper measures to bring about the gradual suppression of the 
unnecessary production and misuse of opium. 

The German Government, agreeing to the general principles of the 
tentative program, hi particular consented that the mqrphine and 
cocaine questions be made the subject matter of deliberations at the 
conference. 

The British Government, after pointing out that the illicit trafiic in 
morphine and cocaine in India, China, and other far eastern countries is 
becoming more grievous and deadly than opium smoking, and that such 
an evil is certain to increase as the restrictions which are now being 
placed in India and China on the production and use of opium become 
more stringent, suggested that the powers participating in the conference 
should definitely consider beforehand the question whether they would 
be prepared to make a statistical study of the manufacture and trade 
in morphine and cocaine and agree to impose severe restrictions on such 
manufacture of and trade in the drugs in their respective territories. 
Further, the British Government has stated that they take exception 
to those items of the tentative program numbered (A), (i), (wi), and (n), 
and that they will not be prepared to discuss in the conference: First. The 
arrangement made between His Majesty's Government and China 
respecting the progressive restriction of opium imports and of opium 
production in China (i. e., the so-called 10-year agreement). Second. 
Other existing treaties between the two countries. It may be stated 
that all of the participating Governments have accepted the proposals 
of the British Government in regard to morphine and cocaine. 

The Chinese Government has suggested in regard to item (a) of the 
tentative program that, in drawing up laws and regulations, there should 
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be no interference with the sovereign rights of any nation; that in regard 
to item (i) that offenses against any agreement that the powers might 
make should be punished by each country according to its own penal 
laws; that in regard to item (Z) that the right of search of vessels should 
be restricted by the Governments concerned to vessels found within their 
own territorial waters; and in regard to item (n) that there would be no 
need of an international commission to supervise any agreement reached 
by the conference and assented to by the interested Governments. 

The Italian Government has pointed out the importance of the ques- 
tion of the traffic in Indian hemp drugs to that Government and has 
suggested that the conference might advantageously deal with the 
question of this traffic. 

The Netherlands Government, while agreeing to the general prin- 
ciples of the tentative program, at the same time observed that for the 
Netherlands Indies, where the culture of the poppy does not exist and 
where the opium r6gie has been or will be introduced, the question of most 
importance to the Netherlands Government is for the conference to ar- 
rive at an agreement as to measures to be taken to combat the smuggling 
of opium. 

The Russian Government, while approving in principle of the general 
tenor of the tentative program, took exception to item (f) inasmuch as 
there is almost no production of opium in Russia, and for that reason 
the restriction and control of the cultivation of the poppy, as provided 
for by that item, would be superfluous as far as Russia is concerned, and 
would oppose a serious obstacle to the development of a possible branch 
of Russian agriculture. 

The other powers have accepted the tentative program as a basis for 
discussion, reserving their particular views upon it, which will be ex- 
pressed at the conference itself. 

You will see, therefore, that, although the tentative program pro- 
posed by the United States has been in some respects narrowed by the 
reservations made by several of the powers, generally speaking, the 
scope of the work of the conference has been broadened by the sugges- 
tions that it include in its deliberations the question of the manufacture 
of and trade in morphine and cocaine and the Indian hemp drugs. It 
therefore seems to this Government desirable that the production of 
and traffic in all habit-forming drugs which have been proved to be a 
menace to the moral, physical, and economic welfare of the world would 
be considered by the conference and adequately dealt with by it in the 
spirit of resolution 5 of the International Opium Commission, which 
places a ban on all drugs which appear on scientific inquiry to be liable 
to abuse and productive of the ill effects of opium, its derivatives, or 
preparations. 

It would be inexpedient to limit you by too rigid instructions upon 
the different questions which may be brought forward in the conference 
for discussion; but you should closely bear in mind that, though it has 
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been clearly demonstrated that the United States has large material 
interests in any action which the conference may take, this Government 
has no revenue of moment at stake; and that primarily the international 
movement for the suppression of the opium evil was initiated by this 
Government with the object of assisting China in her recent and ener- 
getic effort to suppress her opium evil. 

All of your communications and reports to this Government will be 
made to the Department of State for due consideration and final pres- 
ervation in the archives. The records of the delegation will be kept by 
its secretary, Mr. Frederic L. Huidekoper. Should you be in doubt at 
any time in regard to the meaning or effect of these instructions, or 
should you consider at any time that there is occasipn for special in- 
structions, you will communicate concisely with the Department of 
State by telegraph. 

I may say to you that it is the President's earnest desire that the 
very old and troublesome opium problem growing out of the abuse of 
opium and the allied habit-forming drugs may be successfully dealt 
with by the conference. 

I am, gentlemen, your obedient servant, 

Alvet a. Adee. 

The Dutch Government set aside for the use of the conference a part 
of the Hall of the Knights, the seat of the States General, and on the 
first day of December, 1911, at 3 o'clock in the afternoon, the conference 
was opened by his excellency the Minister for Foreign Affairs of the 
Netherlands in the presence of the delegations representing the twelve 
nations, the diplomatic corps, the press, and the general public. His 
excellency the foreign minister made a felicitous address of welcome, 
saying amongst other things, that the Netherlands Government con- 
sidered it a special privilege to greet at the royal residence a conference 
of eminent diplomats and experts arrived from the four quarters of the 
globe to discuss an international problem; that the problem before the 
conference pressingly claimed solution for the welfare of mankind; that 
the conference would have to deal with one of those complications of 
Providence where God had created a plant containing in itself the ele- 
ments to make it a real benefactor to humanity, but where man had by 
an abuse of that benefit transferred it into a scourge spreading economic 
ruin and moral as well as intellectual degradation; that the Netherlands 
Government had been anxious for the honor of seeing the conference 
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meet on Netherlands soil, the mother country of vast colonies where the 
opium problem was of great actual importance, and that the interested 
governments having responded to that appeal with an enthusiasm as 
graceful as it was flattering, he extended the welcome of the royal govern- 
ment to the conference as a tribute of gratitude. 

At the conclusion of this address of welcome the first delegate of the 
Netherlands Government proposed for president of the conference 
Bishop Charles H. Brent, of the American delegation. This was sec- 
onded by the chiefs of the British and German delegations. With the 
imanimous consent of the assembly. Bishop Brent accepted the presi- 
dency and then delivered an address, partly personal, in which, besides 
thanking the conference for the honor of the presidency, he called atten- 
tion to the work of the International Opium Commission, which con- 
vened in 1909, and then outlined the purpose for which the International 
Opium Conference had been assembled. On the termination of the 
presidential address, and with the consent of the conference, the presi- 
dent proposed the personnel of the secretary general's office. His Ex- 
celleny R. de Marees van Swinderen, Minister for Foreign Affairs of 
the Dutch Government, was elected honorary president. In the name 
of the conference the president dispatched the following message to Her 
Majesty the Queen of the Netherlands: 

The representatives of the 12 nations assembled at The Hague for the 
International Opium Conference have the honor to lay at the feet of 
Your Royal Majesty the homage of their most respectful devotion and 
the expression of their gratitude for the gracious reception given to them 
in your residence. 

At the second plenary session of the conference the president read 
the following telegram: 

I am glad to see at The Hague the representatives of twelve states 
assembled for an International Opium Conference. Thanking you, 
Mr. President, for the feelings which you have interpreted, I express to 
you my good wishes for the humanitarian goal of the conference. 

WiLHELMINA. 

Previous to the assembling of the conference, the Netherlands Minister 
for Foreign Affairs had requested the American delegation to suggest a 
body of rules to govern the conference. At the second plenary session 
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the conference proceeded to consider the tentative rules proposed by 
the American delegation, which were as follows: 

Rule I. The International Opium Conference is composed of all the 
plenipotentiaries and technical delegates of the powers which have 
accepted the proposal of the United States Government and the invita- 
tion of the Government of the Queen of the Netherlands. 

Rule II. After organizing its bureau, the conference shall appoint 
committees to study the questions submitted to it. The plenipoten- 
tiaries of the powers are free to register on the lists of these committees 
according to their own convenience, and to appoint technical delegates 
to take part therein. 

Rule III. The conference shall appoint the chairman of each com- 
mittee. The committees shall appoint their secretaries and reporters. 

Rule IV. Each committee shall have the power to divide itself into 
subcommittees which shall organize their own bureau. 

Rule V. A drafting committee for the purpose of coordinating the 
acts adopted by the conference and preparing them in their final form 
shall also be appointed by the conference at the beginning of its labors. 

Rule VI. The members of the delegations are all authorized to take 
part in the deliberations at the plenary sessions of the conference as well 
as in the committees of which they form part. The members of one and 
the same delegation may mutually replace one another. 

Rule VII. Every resolution or motion proposed for discussion by the 
conference must, as a general rule, be delivered in writing to the presi- 
dent, and be printed and distributed before being taken up for discussion. 

Rule VIII. The public may be admitted to the plenary sessions of 
the conference when the conference itself so decides. Tickets shall be 
distributed for this purpose by the secretary general with the author- 
ization of the president. 

Rule IX. French shall be the official language of the conference, and 
the minutes shall be recorded in this language. However, other lan- 
guages may be used in the conference. 

Rule X. Special questions which have been already dealt with in the 
sessions of the committees can not be discussed in pleno by a member 
of a delegation in a speech of more than 10 minutes, imless the con- 
ference decides otherwise. 

The rules as finally adopted by the conference follow : 

Rule I. The International Opium Conference is composed of all the 
delegates of the powers which have accepted the proposal of the United 
States Government and the invitation of the Government of the Queen 
of the Netherlands. 

Rule II. After organizing its bureau, the conference shall discuss in 
pleno the best method of drafting a program. The conference may, if 
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necessary, appoint committees to study the questions submitted to it. 
The delegates of the powers are free to register on the lists of these com- 
mittees as may appear convenient to them. 

Rule III. Each committee shall appoint a chairman, secretary, and 
reporter 

Rule IV. A drafting committee for the purpose of co-ordinating the 
resolutions adopted by the conference and preparing them in their final 
form shall also be appointed by the conference at the beginning of its 
labors. 

Rule V. All the delegates are authorized to take part in the delibera- 
tions at the plenary sessions of the conference as well as in the com- 
mittees of which they form part. The members of one and the same 
delegation may mutually replace one another. 

Rule VI. Members of the conference attending the meetings of 
committees of which they are not members, are not to be entitled to take 
part in the deliberations without special authorization of the chairman 
of the committees. 

Rule VII. When a vote is taken, each delegation shall have only one 
vote. The vote shall be taken by roll call in the alphabetical order of 
the powers represented. 

Rule VIII. Every resolution or motion proposed for discussion by 
the conference must, as a general rule, be delivered in writing to the 
president and be printed and distributed before being taken up for 
discussion. 

Such proposals can not be voted on during the same session without 
the unanimous consent of all the delegations. 

Rule IX. A committee of three delegates shall be appointed by the 
conference, to which shall be intrusted the duty of making any com- 
munications to the press. 

Rule X. The minutes of the plenary sessions of the conference and 
of the committees shall give a succinct r&um6 of the deliberations. A 
proof copy of them shall be delivered with as little delay as possible to 
the members of the conference; they need not be read at the beginning 
of the sessions, except on the request of a delegate. 

Each delegate shall have a right to request the insertion in full of his 
official declarations according to the text delivered by hirr^ to the secre- 
tary and to make observations regarding the minutes. 

The reports of the committees shall be printed and distributed before 
they are taken up for discussion. 

Rule XI. French shall be the official language of the conference, and 
the minutes shall be recorded in this language. 

However, other languages may be used in the conference. This rule 
shall not exclude the delivery of a translation to those delegates who 
desire to receive these documents in any other language. 

Rule XII. Special questions which have been already dealt with in 
the sessions of the committees can not be discussed in pleno by a mem- 
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ber of a delegation in a speech of more than 10 minutes, miless the con- 
ference decides otherwise. 

Some discussion having arisen as to the program of the conference, 
the following statement was made on behalf of the American delegation: 

That the United States had endeavored to secure from the interested 
governments a definitive program for the conference, based on the 
tentative program contained in its circular proposal of September 1, 
1909, and the additional proposals of Great Britain, but had failed to do 
so because several of the governments had expressed a desire to reserve 
their views until the conference had assembled; that it was now apparent 
that a committee to be termed the program committee should be se- 
lected, and that this committee, composed of members from each dele- 
gation, should formulate a definitive program for the conference. 

This view was concurred in by all of the delegates, and the following 
resolution, proposed by the American delegation, was unanimously 
adopted: 

That a committee to be called the program committee be appointed, 
consisting of one representative from each delegation, and that it be au- 
thorized to prepare and submit to the conference a draft program for 
consideration, such program to be based upon the suggestions made on 
behalf of the United States of America as modified by the several powers 
which have made reservations thereon and upon the additional sug- 
gestions made on behalf of Great Britain and Italy; and that any further 
matters which the conference may subsequently decide to take into 
consideration shall similarly be first referred to the same committee. 

Under this resolution a partial program was designed for the con- 
ference. Some delay and confusion which afterwards occurred would 
have been avoided if the conference had sent all new proposals to this 
committee to be properly formulated, instead of discussing them in 
plenary session, as was insisted upon by several of the delegations 
present. 

Rule 8, as adopted by the conference, proved to be a cause for delay, 
and it was finally changed, on suggestion of the Japanese delegation, to 
read as follows: 

Every resolution or motion proposed for discussion by the conference 
must, as a general rule, be delivered in writing to the president, and be 
printed and distributed before being taken up for discussion. 
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The resolution referred to in the present rule is one of such character 
as is destined to form the subject of international agreement and con- 
sequently to require a careful study beforehand; and does not include a 
resolution offered in the course of the sitting of the conference for trans- 
action of business. 

Such proposals can not be voted on during the same session, without 
the unanimous consent of all the delegations. 

Under the rules, the deliberations of the conference were to be kept 
secret, or at least not communicated by members of the conference to 
the press except through the agency of the press committee of the con- 
ference. It may be observed that this rule was not fully respected, and 
at one of the plenary sessions the president called the attention of the 
conference to the fact. Some adverse comment has been made because 
the conference chose to deliberate in camera. It should be stated in this 
connection that the American delegation was one of those opposed to a 
day to day pubUcation of the proceedings of the conference, for it 
recognized that the conference was deaUng with the production and 
traflBc in commodities the present and future value of which would be 
largely determined by the definitive conclusions of the conference. It 
was, therefore, the desire of the American as well as the other delega- 
tions that nothing should go forth during the sitting of the conference 
that would lead to a speculative activity in the production of and trade 
in opium, morphine, and cocaine. This proved to be a wise view, for 
the convention as signed at The Hague had no sooner been published 
than there was a large increase in the market price of the drugs, part of 
which was undoubtedly speculative. 

A feature which did not lend itself to the expedition of the work of 
the conference was the adoption of French as the official language, as 
provided by Rule XI. At the International Opium Commission English 
was the official language because the most convenient to the majority 
of the commissions. A large majority of the delegates to the conference 
preferred to speak English in spite of Rule XI, and the French delega- 
tion expressed itself bilingually. The proceedings were taken down in 
English, then translated into French, and printed in English as well as 
French, for the convenience of those delegates who were not thoroughly 
acquainted with the latter language. This procedure often led to delay, 
and it was not until the last two or three sessions that the conference 
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could approve of its transactions to that time. This incident alone 
illustrates the necessity of a conference proceeding by a language most 
convenient to the majority of the del^ates, when it has to deal with 
questions like the opium and allied questions involving vast economic 
interests. 

Rule IV provided for a comiti de redaction, or editing committee — the 
original intention being that this committee should have referred to it 
the final action of the conference for edition. In practice, however, 
this committee took up the day-by-day work of the conference, and 
attempted to reduce it before the ultimate views of the conferees had 
been expressed. Before the conference had been long in session disputed 
questions were also referred to this committee rather than to the pro- 
gram committee, or to a conciliating committee, which, mooted by the 
American delegation, did not prove to be acceptable to the conference. 
Some confusion ensued, and it finally became necessary for the con- 
ference to add to the editing committee M. Asser, the eminent inter- 
national jurisconsult. M. Asser's services proved to be pre-eminently 
valuable, and before adjournment the conference imanimously expressed 
its debt of gratitude to him. 

The American delegation fruitlessly strove to have the actual work 
of the conference done in commission and committee — ^a practice that 
had been followed with great success by the first and second Interna- 
tional Peace Conferences, and by the more recent London Naval Con- 
ference. But a majority of the members of the conference insisted on 
threshing out intricate and difficult economic and diplomatic questions 
in the plenary sessions. It is to be hoped that at future Hague confer- 
ences the plan of working details be by commissions and committees 
which shall report to the conference in plenary session for approval, and 
after such approval submit the reports to a small editing committee for 
final revision. 

It should be noted that, at an early stage of the proceedings of the 
conference, an attempt was made by several delegations to prevent the 
introduction of new matter and ideas during the remaining sessions of 
the conference. This view was strenuously opposed by the American 
delegation as being inconsistent with free discussion such as had al- 
ways obtained in conferences composed of representatives of sovereign 
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Powers. To secure the acceptance of this principle, it became necessary 
during the tenth plenary session for the American delegation to maintain 
its position by quoting the precedent established at the last Hague Peace 
Conference, at the instance of the delegates of Great Britain. The posi- 
tion of the British Government at that conference was expressed as 
follows: 

The delegates of Great Britain consider that the adoption of the 
program of the work to be studied in the committees and commissions 
of the conference does not exclude the possibility of putting into the daily 
work or order of the day other subjects which might be submitted during 
the duration of the conference.^ 

After some discussion, the above mentioned precedent was unani- 
mously accepted, and no further attempt was made to hinder free dis- 
cussion in the conference. 

In spite of the difficulties attending a defective organization, it is to 
the great credit of all the representatives that they were animated by a 
lofty spirit and a determination that the conference should achieve the 
practical results which had been hoped of it. This hope was fruitful, 
although the convention, as signed, presents imique features as to rati- 
fication and eflfectuation. 

The positive results of the conference may be stated as follows: Im- 
mediately after the adjournment of the International Opium Com- 
mission there were drafted in the Department of State two measures 
designed to control the foreign and interstate traffic in the United 
States of opium, morphine, and cocaine. When the conference assem- 
bled, it was soon seen that the principles contained in those measures 
were principles that could be readily applied by an international 
conference to the international traflSc in the commodities under consid- 
eration. It may be said, therefore, that the International Opium Con- 
vention, as finally agreed upon, is based in part on well recognized 
principles, or proposed principles, of American interstate and navigation 
law. That part of the convention having to do with central govern- 
mental control of the drugs is based on the best European dud Japanese 

' Vide, Proceedings of Second Peace Conference, Vol. I, pp. 58-59. 
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practice, which on the whole is far in advance of the practice of our 
Federal Government.^ 

A review of the convention will make this occult. Chapter I defines 
raw opium, and contains pledges on the part of the Powers for the 
governance of the domestic and international traffic therein; Chapter II, 
of similar import, applies to opium prepared for smoking; and Chap- 
ter III to medicinal opium, morphine, and cocaine. Chapter IV, of 
five articles, is composed of pledges on the part of the treaty Powers 
represented at the conference aimed to assist China in suppressing 
her great and vexatious opium problem. Chapter V is composed of 
Article 20 as to possible laws, and Article 21 as to illegal possession of 
opium and as to the international exchange of documents and statistics. 
Chapter VI, of four articles, is composed of final provisions on supple- 
mentary signature, ratification, eflfectuation, and arbitration of the 
convention such as have never before been seen in an international 
document. 

The first paragraph of Chapter I gives a practical commercial defini- 
tion of raw opium, and fairly well conforms to the definitions of this 
substance as provided for many years in tariff legislation of the United 
States. 

By Article 1 of the convention the contracting Powers pledge them- 
selves to enact effective laws or regulations to control the production 
and distribution of raw opium, unless their existing laws and regulations 
have already regulated the matter. That is, by this article the interested 
governments must effectually bring under some sort of government 
supervision, either by the monopoly system as practiced in Japan, or by 
authorization of persons, the production and distribution of raw opium. 
' By Article 2 of the convention the contracting Powers pledge them- 
selves to restrict the number of cities, ports, and other places through 
which raw opium may be exported or imported. This article is in accord 
with American practice, for by virtue of the regulations issued by the 
Secretary of the Treasury under authority of the opium exclusion act 
approved February 9, 1909, the importation of opium into the United 
States is confined to 12 named ports. In practice, the effect of this 

■ For text of the Convention and the Final Protocol of the Conference, vide Sup- 
PUBMKNT for July, 1912, pp. 177, 189. 
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article will be to secure a more strict governmental control of the im- 
portation and exportation of raw opium for medicinal purposes. 

Article 3 is one of the most important articles of the convention in 
that it marks the formal adoption of a new principle of international 
commercial law, which, although in this case applies to opium, was 
recognized by all the delegates as applicable by future conferences to 
all commodities in international transit. By Article 3 the contracting 
Powers pledge themselves to take measures (a) to prevent the expor- 
tation of *raw opium to countries which have or may prohibit its entry^ 
and (6) to control the exportation of raw opium to coimtries which 
regulate or may regulate its importation. This article conventionalizes 
resolution 4 of the International Opium Commission, which was pressed 
by the American delegation and finally adopted by that commission. 
China had for 50 years or more contended against the exportation of 
Indian opium to China, frankly avowing first by protest and then by 
legalization of the traflSc that she was unable wholly to prevent the in- 
road of the drug. That contention had been scorned by some of the 
greatest statesmen and economists of their day, the generally accepted 
view being that it was the business of a country prohibiting the entry of 
any drug or commodity to prevent its importation, an exporting country 
not being greatly concerned with the destination of the exported article. 

Upon the ratification by the various governments of the present con- 
vention, by virtue of Article 3, it will become an accepted principle of 
international commercial law that where a country has prohibited the 
importation of a drug or commodity, it is the business of a producing 
country to prevent the exportation of such products to the prohibiting 
country, or to prevent the exportation of such products unless the ex- 
porter conforms to the importation regulations of a regulating country. 
All the delegates recognized that this principle — though by this con- 
vention specifically applied to the opium traffic — could nevertheless be 
made applicable to any obnoxious or dangerous commodity in interna- 
tional trade. The adoption of this principle is of great credit to those 
opium-producing countries vitally affected by it. As concerns the 
United States and its possessions, in which no opium of any amount is 
produced, it is of great practical value, and when it becomes effective, 
will enable the preventive service of the customs effectually to exclude * 
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opium except for medicinal purposes, as provided for by the opium- 
exclusion act approved February 9, 1909, proposed legislation to 
strengthen that act, and Philippines legislation having the same object 
in view. 

By Article 4 of the convention the contracting Powers pledge them- 
selves to enact legislation or issue regulations providing that every 
package containing raw opium intended for export shall be marked so 
as to indicate its contents, provided the shipment exceeds 5 kilograms. 
It was an object of the American delegation to secure that every package 
of opium for export should bear such marks. But as by Treasury regu- 
lation issued under the authority of the opium-exclusion act of Feb- 
ruary 9, 1909, delivery is made by the customs service of packages of 
opium containing not less than 100 pounds, it may be said that this 
article, as adopted by the conference, marks a decided advance on 
American practice. 

By Article 5 the contracting Powers shall permit only duly author- 
ized persons to import and export opium. In practice this will mean 
that all persons importing and exporting opium must first of all receive 
governmental authorization. 

Chapter II of the convention is of striking importance, as it provides 
for the obliteration in a short time of the manufacture, exportation, 
importation, and use of opium for smoking purposes, and, in the mean- 
time, for the confining of such manufacture and use to territories where 
such manufacture and use now obtain by totally forbidding the export 
of this form of opium to countries which have prohibited its entry and 
use or to coimtries which propose in the future to prohibit its entry 
and use. 

The first paragraph of Chapter II defines the substance known as 
opium prepared for smoking, and by Article 6 the contracting Powers 
pledge themselves to take measures for the control, and ultimately 
effective suppression of the manufacture, domestic traffic in, and use 
of this form of opium. 

When it is recalled that not 10 years ago there was a large and in- 
fluential body of public officials and others here and abroad who saw no 
harm, economic, moral, or otherwise, to oriental peoples, in opium 
smoking, the importance of Article 6 will be recognized. It marks the 
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right-about of such opinion, and a recognition by the governments and 
peoples concerned that the opium-smoking vice is generally d^rading 
beyond all benefits to revenue that may accrue from the manufacture, 
importation, exportation, and use of this form of opium, and a deter- 
mination on the part of those governments and peoples to bring the vice 
to a speedy conclusion. 

By Article 7 the contracting Powers pledge themselves to prohibit 
not only the importation of the smokable form of opium, but also its 
exportation — thus conforming to one of the principles embraced by 
the American opium exclusion act of February 9, 1909, and the proposed 
amendment thereto. 

By Article 8 of the convention the contracting Powers which are 
not yet ready to prohibit the exportation of opium prepared for smok- 
ing are pledged to restrict the number of places through which such 
opium may be exported; to prohibit its exportation to countries which 
now or hereafter may prohibit its importation; in the meantime to forbid 
the shipment of any prepared opium to a country that wishes to restrict 
its admission, unless the exporter complies with the regulations of the 
importing country; to take measiu-es to have each parcel exported bear 
a special mark indicative of the natiu'e of its contents, and allow none 
but specially authorized persons to export this pernicious form of the 
drug. 

It might seem from a hasty reading of Article 8 that a general in- 
ternational traffic in prepared opium is sanctioned. But such is not 
the case, for it should be borne in mind that where it had become neces- 
sary every country represented at the conference had prohibited the 
importation, and in some cases the exportation and use of this form of 
opium, and the colonies and possessions of all of the countries except 
Portugal had passed strict laws forbidding the importation and in most 
cases the exportation of prepared opium. The notable instance of this 
not having been done is in the Portuguese Colony of Macau on the China 
coast, where large quantities of this form of opium have been and are 
still manufactured both for use in the colony and for exportation — the 
object being colonial revenue. The great mass of this opium is intended 
for Chinese and other consumers in the United States, the Philippine 
Islands, Canada, and Mexico. By the opium exclusion act of Feb- 
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ruary 9, 1909, the importation of this form of the drug into the United 
States is prohibited. The importation, manufacture, and use of it is 
prohibited in the Philippines. 

A recently enacted Canadian statute not only forbids the importa- 
tion of this form of the drug, but its manufacture, transshipment, or 
exportation. The Attorney General has held that under our opium- 
exclusion act of February 9, 1909, prepared opium may be imported 
into the United States for immediate transshipment by sea. Mexico 
has no law on the subject. The result is that the great mass of Macanise 
opium is brought to San Francisco and immediately transshipped by 
sea to western Mexican ports, from whence it, added to the direct Mexi- 
can import, is mostly smuggled into the United States across the Mexican 
border. Therefore, Portugal, at her colony of Macau, is the only coimtry 
to-day which permits the export of this vicious form of opium, while 
the ports of all those countries parties to the convention are closed to it. 
The measures necessary to counteract and suppress this traffic to the 
United States are embodied in a proposed amendment to the opium- 
exclusion act of February 9, 1909, and will be adverted to later. It may 
be shown that if the Congress will enact the proposed amendment the 
international traffic in smoking opium will be practically wiped out. 

Chapter III of the convention is an important one and proved to be 
the most difficult to formulate of all the chapters of the convention 
except that one containing the final provisions. The traffic in raw 
opium and opium prepared for smoking had been thoroughly studied 
by the International Opium Commission at Shanghai and by the various 
national commissions appointed by the interested governments before 
that commission met, or which sat in the interval between the adjourn- 
ment of the International Opium Commission and the assembling of the 
International Opium Conference. After the British Government made 
it a sine qua non that their participation in the International Opium 
Conference would depend upon the willingness of the interested gov- 
ernments to pledge themselves to the same drastic legislation for the 
control of the production, manufacture, and trade in morphine and 
cocaine as in regard to opium, all the interested governments willingly 
assented to this proposal when it was presented to them by the United 
States and the Netherlands Government on behalf of Great Britain. 
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But a new factor was; nevertheless, injected into the problem and had 
to be met. 

The necessity for the British proposals had become obvious to all the 
governments interested in the Far East; for, beginning with the suppres- 
sion of the opium vice in China and other far eastern countries, a de- 
termined, and one almost might say a calculated, effort was made by 
the manufacturers of morphine and cocaine to introduce these drugs in 
replacement of opium. Such efforts had largely succeeded, and to the 
world was presented the spectacle of many great governments willingly 
sacrificing or providing for the sacrifice of an aggregate annual opium 
revenue in the neighborhood of $100,000,000, only to see the subjects 
of some of them pressing two other deadly drugs into the hands of those 
far eastern people who had heroically determined and were bent upon 
the abandonment of the opium vice. The British proposals in regard to 
morphine and cocaine were eminently sound, practical, and essential, 
and it became the duty of the International Opium Conference to 
provide against the abuse of morphine and cocaine similarly as re- 
garded opium. 

Chapter III of the convention is not by any means ideal, but represents 
a fair compromise of conflicting interests, and will no doubt be perfected 
by future conferences on the question. The first paragraph of Chap- 
ter III defines medicinal opium as opium that must contain not less than 
10 per cent of morphine. This is superior to the tariff practice of the 
United States, which provides for the admission of medicinal opium con- 
taining not less than 9 per cent of morphine, but it confirms the standard 
for medicinal opium set by the International Pharmaceutical Confer- 
ence of 1906, to which the United States is a party. Morphine, cocaine, 
and heroin are also defined by this paragraph. 

By Article 9, Chapter III, the contracting Powers pledge themselves 
to enact laws or regulations so as to restrict the manufacture, sale, 
and use of morphine and cocaine and their respective salts to medicinal 
and legitimate uses only, unless their existing laws and regulations al- 
ready cover the matter. This article appertains to national legislation 
only, and it will be pointed out later that the United States is the most 
backward of all the western nations and almost strikingly behind Japan 
in this phase of legislation. 
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Article 10, Chapter III, is weak in that the Powers only pledge them- 
selves "to use their best efforts to control or cause to be controlled" 
those who manufactiu*ey import, sell, distribute, or export morphine, 
cocaine, and their respective salts and the buildings in which such persons 
carry on that industry or trade. The article then goes on to lay down the 
specific manner in which this object shall be accomplished. 

There was a willingness on the part of all the delegations to formulate 
this article as strictly as the articles dealing with raw opium and opium 
prepared for smoking. But there were certain constitutional difficulties 
in the way — notably in the case of Germany — and Article 10 was a 
compromise based on the fact that Germany has extremely strict and 
^ective national and State laws governing the question dealt with by 
Article 10. This is also true of several of the other European countries 
represented in the conference, and certainly of Japan. 

By Article 11 the contracting Powers are to take measures to prohibit 
in their home trade any delivery of morphine, cocaine, and their re- 
spective salts to any but authorized persons, and by Article 12 the im- 
portation of morphine and cocaine is restricted to persons authorized by 
the government. 

What was said of Article 10 may be said of Article 13, where the con- 
tracting Powers do not pledge themselves to adopt, but only to use their 
best efforts to adopt or cause to be adopted measiu*es to prevent the 
exportation of the named drugs from their home territories, possessions, 
colonies, and leased territories to the coimtries, possessions, colonies, 
and leased territories of the other contracting Powers, and provides that 
each government may communicate from time to time to the govern- 
ments of exporting countries the lists of persons to whom authorization 
or permits to import the named drugs shall have been granted. It was 
the hope of the American delegation that a distinct pledge be made by 
the interested governments to enact legislation to prevent the exporta- 
tion of these drugs except by authorized persons in one coimtry to au- 
thorised importers in another. But it was not found possible to secure 
this. 

By Article 14 the contracting Powers pledge themselves to apply 
their laws and regulations governing the manufacture, importation, 
sale, and exportation of morphine, cocaine, and their respective salts 
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to medicinal opium and to all preparations of opium containing not 
more than 0.2 per cent of morphine or more than 0.1 per cent of cocaine 
and heroin, and also to any new derivative of morphine and cocaine, or 
any other alkaloid of opium which might be shown by general scientific 
research to occasion similar abuses and result in like noxious effects. 
Article 14 again represents a compromise. The American and several 
other delegations pressed to have the exceptions in this article as to 
percentages of morphine, cocaine, and heroin deleted, but failed to 
accomplish their purpose. 

Chapter IV is composed of articles governing the opium traffic as 
it has obtained in the past between China and the nationals of several 
governments represented. The interest of the United States in this 
chapter may be said to be important, because it contains principles for 
which the Chinese Government and people long contended, principles 
which were supported by the United States in its first treaty (1844) with 
China, and by Article II of the treaty of 1880 with China, which directly 
prohibit American citizens from entering into the Chinese foreign or 
coastwise traffic in opium. Chapter IV revolves somewhat on the agree- 
ments made between China and Great Britain; the so-called 10-year 
agreement of 1907 and the modification of that agreement, signed at 
Pekmg May 8, 1911. 

To make this clear the reader should refer to what has already been 
stated in regard to the so-called 10-year agreement between Great 
Britain and China of 1907,* and to the modification of that Agreement 
signed on May 8, 191 1 . ^ By so doing it will be seen that the great leaders 
of the British Government, — more particularly Sir Edward Grey, Lord 
Morley, Earle Crewe and Lord Minto as Governor-General of India, 
had determined upon an agreement with China by which the Indo- 
Chinese opium traffic should be abolished pari passu with the suppression 
of the production of opium in China, and that thereby the British Gov- 
ernment accepted the principle long maintained by the American Gov- 
ernment in its treaties with China that the wishes of China in r^ard to 
the opium traffic should be met. It will be readily seen that the ac- 
ceptance of Chapter IV of the International Opium Convention by the 

< Vide, Supplement, Vol. 5, p. 238 (October, 1911). 
» Vide, October, p. 878. 
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treaty Powers represented at the conference broadens the comity be- 
tween Great Britain and China, and will prevent any nation signatory 
to the convention taking unfair advantage of the special Anglo-Chinese 
agreement. 

To continue an outline of the International Opium Convention, it 
may be stated that by Chapter V, composed of two articles, the con- 
tracting Powers agree to examine the possibility of enacting laws or 
regulations making the illegal possession of the drugs named in the 
convention liable to penalties unless existing laws or regulations have 
already done so; and they are to communicate to each other through 
the Netherlands ministry for foreign affairs the text of the laws and 
the administrative regulations which concern matters aimed at by the 
convention; also statistical information with respect to that which con- 
cerns the traffics covered by the convention. 

But especially attention should be directed to Chapter VI of the 
convention containing its final provisions. This chapter, composed 
of Articles 22, 23, 24, and 25, marks a radical departure from final pro- 
visions as seen in any other international convention. It recognizes the 
futility of an attempt on the part of a minority of the Powers of the world 
to bring under control the international traffic in anything which may 
be produced or trafficked in by the nationals of any state, and would 
seem to have irretrievably determined that future international con- 
ferences, such as the International Opium Conference, must be composed 
of and its convention to be effective signed by an overwhelming majority 
of the states directly or indirectly interested. Nearly all international 
conventions similar to the opium convention heretofore signed have 
been signed by delegates of a comparatively small number of the major 
and minor states, and generally speaking, their final provisions have 
permitted of the adhesion of states not represented at the conference, 
and have provided for ratification by the signatory Powers in the 
shortest possible time — usually not to exceed two years. 

The International Opium Conference had no sooner assembled than 
certain of the delegations pointed out that it would be useless for those 
states represented in the conference, and who were the largest producers 
and traders in opium, morphine, cocaine, etc., to agree to radical meas- 
ures for the international control of these drugs, so long as it was open 
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to the nationals of those states not represented at the conference to 
continue or take up the production of and traffic in them. 

It was contended by the American delegation, and they were not 
alone in this contention, that the International Opium Conference was 
composed of nations representative of the civilized world; therefore that 
the delegates should pledge their governments to the convention, and 
that the ordinary form of adhesion and ratification should be adopted as 
the final provisions of the convention. The American delegation was 
urged to this contention by the belief that those governments interested 
and not represented at the conference would soon adhere to what had 
been signed, as they had many times adhered to other conventions to 
which they were not directly signatory. But this view was not favored 
by a majority of the del^ations present, and the conference finally 
decided, as provided by Article 22 of the convention, that the Powers 
not represented at the conference shall be permitted to sign the present 
convention, and that to this end the Netherlands Government shall 
invite immediately after the convention shall have been signed all the 
Powers of Europe and of America not represented at the conference 
(and then is enumerated the 34 other Powers of Europe and America) 
to designate a delegate armed with the full powers necessary for the 
signing of the convention at The Hague. 

Article 22 proceeds to provide that the convention shall be furnished 
with the signatures of the other Powers by means of a "Protocol of 
signature of Powers not represented at the conference," to be added after 
the signatiu'es of the Poweris represented, and indicating the date of 
each signatiu'e; and that the Netherlands shall give a monthly notice to 
all the signatory Powers of each supplementary signature. 

Article 23 provides that after all the Powers, as much for themselves 
as for their possessions, colonies, protectorates, and leased territories 
shall have signed the supplementary protocol of signatures, the Nether- 
lands Government shall invite the Powers to ratify the convention, to- 
gether with the protocol of signature. 

In case the signatiu-e of all the Fow&rs invited shall not have been 
secured by December 31, 1912, the Netherlands Government shall 
immediately invite all the Powers who have signed by that date to 
designate delegates to proceed to The Hague to examine into the poe- 
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sibility of nevertheless depositing tbeir ratifications. Ratifications shall 
then be executed within as short a time as possible, and shall be deposited 
at once at The Hague in the ministry for foreign affairs. It is also pro- 
vided that the Netherlands Government shall give notice to all the 
Powers who shall have ratified the convention, and of the date on which 
the last of such acts of ratification shall have been received. 

By Article 24, it is provided that the convention shall go into effect 
three months after the date on which the Netherlands Government 
gives notice of ratification to the Powers, and again that all laws, r^u- 
lations, and other measures provided for by the convention shall be 
drawn up not later than six months after the effectuation of the con- 
vention; it is further provided that these measures shall become operative 
subject to an agreement between the signatory Powers at the instance 
of the Netherlands Government. 

It is important to notice that the last paragraph of Article 24 provides 
that in case questions shall arise relative to the ratification of the con- 
vention, for effectuation of the convention, or the effectuation of the 
laws, regulations, and measures which the convention involves, the 
Netherlands Government, if these questions shall not be decided by 
other means, shall invite all the signatory Powers to designate delegates 
who shall assemble at The Hague to come to an immediate agreement on 
these questions. This is a novel feature, and as it will be readily seen 
practically provides for an arbitration at The Hague of any disputes 
growing out of the terms of the convention. 

Article 25 of the convention is conmion form, and contains the usual 
provision for denunciation, for the deposit of the convention, and for 
the transmission of certified copies of it to the Powers represented at 
the conference. 

It may be stated that the novel final provisions of the convention were 
designed because of the difficulties connected with its Chapter III con- 
cerning morphine and cocaine. Chapters I and II concerning the pro- 
duction and traffic in raw and prepared opium and Chapter IV concern- 
ing China are composed of distinct pledges by the signatory Powers 
made on questions on which there was little or no disagreement, and to 
which it was thought the Powers not represented at the conference would 
readily adhere. Chapter III, on the other hand, deals with the question 
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of the traffic in morphine and cocaine, on which there was disagreement 
considerable enough to compel certain of the delegations to hold that 
the chapter could not be effectuated by the signatory Powers imtil it 
was subscribed to by the states not represented in the conference. There- 
fore the novel final provisions were designed because of the difficulties 
connected with the contents of Chapter III, and the ratification of the 
entire convention must now wait upon the necessary supplementary 
signatures of 34 other states. 

Toward the end of the conference, and with the object of escaping 
this dilemma, the American delegation proposed that the convention 
should be broken in two parts — one to be composed of Chapters I, II, 
IV, and V, on the contents and strict pledges of which all the delegations 
were agreed, and to have as final articles the ordinary form of such arti- 
cles in other conventions which provide for adhesion and ratification; 
the other convention to be composed of Chapters III and VI, the latter 
to contain the novel final articles as eventually adopted for the con- 
vention as it now stands. The American view, however, was not 
acceptable to a majority of the delegations, and therefore was not 
pressed. 

In addition to the convention the delegates to the International Opium 
Conference signed a protocole de dotnre, which contains the following 
views: That the conference is of the opinion that there is reason to draw 
the attention of the Universal Postal Union to the lu^gency of r^ulating 
the transmission by post of raw opium; to the necessity of regulating 
as far as possible the transmission by post of morphine and cocaine and 
their respective salts, and of the other substances contemplated by 
Article 14 of the convention; to the necessity of prohibiting the trans- 
mission of prepared opium by post and of the advisability of the study of 
the question of the Indian hemp drugs from the statistical and scientific 
standpoint with a view to regulating their misuse should the necessity 
thereof make itself felt. 

Generally speaking, it may be said that the convention is satisfactory, 
and illustrates that the most powerful nations in the worid are now 
agreed that an evil such as the opium evil is never wholly national in its 
incidence, can never be suppressed by two nations alone — as was 
supposed to be the case in regard to the Indo-Chinese opium traffic — 
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but that such an evil as it appears in one state is a concomitant or re- 
flex of a similar evil in other states and is therefore international in its 
moral, humanitarian, economic, and diplomatic effect; that this being 
so, few evils can be eradicated by national action alone; and therefore 
only by the co-operation of all the states directly or indirectly interested 
can such an evil be mitigated or suppressed. 

The convention marks a decided step in advance in the international 
movement for the suppression of the opium evil initiated by the United 
States. This movement at first was thought to concern only those 
countries of the Far East, or those western nations having territorial 
possessions in the Far East — five or six in number. But it has proceeded 
by way of a sober international commission of inquiry, composed of 
commissioners representing 13 nations, and by a conference composed 
of delegates with full powers representing 12 of these nations. These 
del^ates having formulated and signed on behalf of their governments 
a convention containing strict pledges for national legislation and in- 
ternational co-operation, the convention has now been presented to the 
remaining states of Europe and America — 34 in number — for their 
signature. 

But, quite apart from the contents of the convention itself, the in- 
ternational movement initiated by the United States has had a directly 
beneficial effect on the interested nations, for, as already related, pending 
the assembling and action of the International Opium Commission, and 
while the diplomatic correspondence, aimed to secure The Hague con- 
ference, was in progress, many of the governments concerned perfected 
domestic legislation for the suppression of the evils connected with 
opium and other narcotics, and took measures concerning the export of 
these drugs which were of international significance. 

By the final provisions of the convention contained in Chapter VI, 
there will probabJy be a delay of a year before the convention can be 
ratified by the signatory Powers and those Powers who agree to sign the 
protocol of supplementary signature. That, however, is of little moment 
compared to the new international comity which has been established 
by the document, and the furtherance by it of new principles of inter- 
national commercial law; while the deduction may be made from Ar- 
ticle 22 of the convention, that all future Hague conferences dealing with 
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matters of general international commerce must be composed of an over- 
whelming majority of the nations. 

Xhere is, however, one aspect from which the convention may be 
viewed that should be disquieting to the government and the people 
of the United States. It has just been stated that a reflex effect of the 
initiation by the United States of the international movement for the 
abatement of the opium evil took the form of improved domestic legis- 
lation in nearly all the countries concerned, of very drastic legislation in 
some, whijie one country at least — Great Britain — both by national and 
colonial law, effectuated resolution 4 of the International Opium Commis- 
sion, as now embodied in Article 3 of the International Opium Convention. 

The one nation which has not been vitally affected by the interna- 
tional movement initiated by the United States is the United States 
itself, except in the Philippines. In the islands there are model antinar- 
cotic laws; but, in spite of repeated urging by the Executive, the Congress 
so far has failed favorably to consider carefully drafted measures aimed 
to bring the continental United States into line and in accord with the 
principles now embraced by the International Opium Convention. A 
good beginning was made by the Federal Government, as may be seen 
by reference to the opium act approved February 9, 1909. This act is 
imperfect — the only effect which it could possibly have being to prevent 
the legal importation into the United States of the vicious form of opium 
known as opium prepared for smoking. 

The Federal Government legalized the importation of the latter form 
of opium by the tariff act of 1860, and from that year until the opium- 
exclusion act became effective on April 1, 1909, there were legally im- 
ported into the United States over 4,000,000 pounds of this debasing 
form of the drug on which the government collected a customs tax of 
nearly $27,000,000. In addition to the legal importation from 1860 on- 
ward, almost half as much again of this form of opium is supposed to 
have been smuggled into the United States. The evils, economic as 
well as moral, associated with the importation and use of this form of 
the drug can not be accurately computed, but what might be called a 
studied underestimate of them was set forth in the report made on be- 
half of the American delegates to the International Opium Commission.* 

• Vide, Sen. Doc. No. 377. Gist Cong. 2nd Sees. 
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Just prior to the assembling of the International Opium Commission 
at Shanghai in February, 1909, it became apparent to the Department 
of State that the American Government had invited the co-operation of 
12 nations to mitigate or suppress the opium evil as seen in Far Eastern 
countries, but had failed to recognize that it had legalized the importation 
of that form of the drug which had been most baneful in its effect on the 
people of China and of other Asiatic states. It was at once seen that 
it would be quite impossible for the American commissioners to appear 
at Shanghai until the Federal Government had taken some step toward 
a house cleaning. This was promptly done in part by the passage of 
the so-called opium-exclusion act just after the International Commis- 
sion had convened. 

Animated by the example of the Federal Government, some 30 of 
the states have improved the intrastate legislation aimed to confine 
narcotics to legitimate uses, but since February 9, 1909 — the date of 
approval of the just mentioned act — no further decided Congressional 
action has been taken, and the United States is now in the position, 
after having received the cordial co-operation of 12 Powers, of being 
far behind in the movement to accomplish the piu-pose to which the 
American Government set itself in the autumn of 1906, when the first 
steps were taken to secure such international co-operation. 

There is no doubt that during the sittings of the International Opium 
Conference at The Hague the American delegation was placed in a 
somewhat embarrassing position owing to the neglect of the Congress 
to pass legislation which had been lu'ged upon it by the Executive, 
aimed to perfect the opium-exclusion act of February, 1909, and to 
bring under efficient control the export and interstate commerce in 
opium and other habit-forming drugs. Both formally and informally, it 
was pointed out to the American delegates at that conference that the 
other nations could have little hope for a final suppression of the opium 
and allied evils by international action so long as the United States, 
which had initiated the movement, failed to adopt the standard of nar 
tional control in vogue in several European nations and in Japan. 

Three bills with this purpose in view have been iu*ged upon Congress 
since March, 1910. They are entitled as follows: 

(a) A bill to amend an act entitled "An act to prohibit the importa- 
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tion and use of opium for other than medicinal purposes/' approved 
February 9, 1909; 

(6) A bill to amend the act of Octobef 1, 1890 (26 Stat., p. 1667) 
regulating the manufacture of smoking opium within the United States; 

(c) A bill imposing a tax upon and regulating the productioHi manu- 
facture, and distribution of certain habit-forming drugs. 

A fourth bill has been designed to carry out the pledges of this gov- 
ernment as contained in resolutions 8 and 9 of the International Opium 
Commission and as now pledged by this government by virtue of Ar- 
ticle 16 of the International Opium Convention. The title of that bill 
is as follows: 

(d) A bill to regulate the practice of pharmacy and the sale of poisons 
in the consular districts of the United States in China. 

The bills (a), (6), (c), were drafted after a wide consultation with all 
the interests likely to be affected.^ They have the general support of 
the pharmacy boards of the different States of the Union which are 
charged with the enforcement, under the police power of the States, of 
the State acts for the regulation of pharmacy and the sale of narcotics; 
of the legislative committees of the National Druggists' Associations. 

Since the adjournment of the International Opium Conference on the 
23d of last January, these bills (a), (6), and (c), have been carefully 
revised by a joint committee composed of representatives of the Depart- 
ment of State and of the Treasury Department, and their speedy con- 
sideration has been urged upon the Congress by the Secretary of State 
and the Secretary of the Treasury. Finally, it may be stated that the 
President has commended to Congress, with his approval, the legislation 
in question. 

First. By a message transmitting from the Secretary of State a re- 
port on the International Opium Commission and on the opium problem 
as seen within the United States and its possessions;® 

Second. In his annual message to the Congress, December 7, 1910; 

Third. In a special message to the Congress, transmitting a report 
of the Secretary of State relative to the control of the opium traffic;^ and 

7 See S. Doc. No. 377, Gist Cong., 2d sess. 

• S. Doc. No. 377, Gist Cong., 2d sess. 

• S. Doc. No. 736, 61st Cong., 3d sess. 
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Fourth. In his message on foreign relations, communicated to the 
two Houses of Congress December 7, 1911. 

It has been pointed out above that the United States had collected 
in customs duties, from 1860 until April 1, 1909, nearly $27,000,000 
from the legalized importation of that vicious form of opium known as 
opium prepared for smoking, and that the use of this drug within the 
United States had caused an economic and moral d^radation which 
could not be accurately computed. 

Since June, 1908, the Congress, on the request of the Executive, has 
appropriated $45,000 to enable the government to secure international 
and national action for the mitigation or suppression of the evils con- 
nected with opium. Such international action has been secured at an 
expense wholly at variance with the large revenue which accrued to the 
government as the result of the legal importation of prepared opium. 
This supply of $45,000 has been administered more than economically, 
and has enabled the government to support for four years a commission 
composed from time to time of from one to three members, to send three 
delegates to an International Opium Commission in the Far E^t, and 
later three delegates and the necessary secretaries to an International 
Opium Conference at The Hague. Therefore, it is the mature conclusion 
of those who have, under the Secretary of State, been intrusted with the 
work connected with the national and international aspects of the opium 
question that the Congress, having financially supported the Executive 
in its successful effort to ameliorate the international aspects of a great 
evil by the co-operation of 12 states extending over a period of four 
years, should speedily consider and pass the legislation so urgently 
needed to redeem the position of this government, and to place it in the 
advanced line achieved in domestic legislation by a majority of the 
interested nations, and now formally agreed to by a conference composed 
of the delegates of 12 states representing the highest civilization of the 
West and East. 

One of the chief and more modem provisions of the International 
Opium Convention is Article 22, by which the Netherlands Government 
assumed the direct responsibility of inviting all the Powers of Europe 
and America not represented at the conference to sign the convention. 
An informal imderstanding was reached between the Minister for For- 
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eign Affairs of the Netherlands Government and the American del^a- 
tion that the United States should assist in procuring the signatures of 
the Latin-American states to the convention. When this became known 
there were those amongst the delegates who seemed to believe that an 
onerous task had been placed upon the shoulders of our government. 
But such a belief has been blown to the winds by the ready response 
which the American and Netherlands Government have received from 
the Latin-American states to their overtures, for within six months of 
the signing of the convention at The Hague the following Latin-American 
Governments have deputed their diplomatic representatives to the 
Netherlands or to other European states to sign the convention: Brazil, 
Mexico, Guatemala, Panama, Ecuador, Honduras, Cuba, Costa Rica, 
Dominican Republic, Haiti, Salvador, Bolivia, Chile, Venezuela, Colom- 
bia, Uruguay, Argentina and Nicaragua. Peru and Paraguay will be- 
yond a doubt soon sign the convention. 

Several of these countries have large c(Hnmercial interests at stake, 
but this government has received from all of them a tribute of admira- 
tion for its leadership in this great diplomatic, economic and moral 
reform. 

A final word as to China: It was in essence the heroic resolve of the 
Chinese Government and people to stamp out their opium evil which 
induced the American Government to call the nations of the world to- 
gether on the question. During the sittings of The Hague conference 
China was in the throes of her revolution. There were members of the 
conference who could not refrain from asking, Of what use is it for 
the Western Powers and Japan to support China in her crusade against 
opium when there is no assurance that the movement in the Empire will 
not break down with the departure of the Manchus? It is to the great 
credit of all the delegations that this view was never openly voiced on the 
floor of the conference, though it threaded disconnectedly through many 
minds. This was largely because the Chinese delegation itself made it 
evident tiiat the opium reform was not spasmodic and a matter of au- 
thority, but genuine, and of and by the will of the people, and was per- 
haps the largest single factor of the past eight years in awakening 
Chinese minds to the possibilities of the r61e which their country might 
play in the social and economic progress of the modem world. Un- 
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doubtedly there has been a recrudescence of the production of opium in 
portions of China as the result of the laxity of government in certain of 
the provinces, due to the revolution. But that is only temporary. The 
great men of new China like Dr. Sun Yat Sen, President Yuan Shih Kai, 
and Vice-President Li Yuan Himg are determined that China shall not 
waver in her purpose to suppress the great national vice. This may best 
be realized by quoting a recent statement of Yuan Shih Kai on the 
question. 

After referring to several other matters of reform, Yuan Shih Kai 
stated: "More important by far to the present generation of my people 
is the complete extermination of opium and the opium habit. China 
has been dying from this curse for more than half a century, — fifty-nine 
years ago to be exact. Her people, overcome by this vile drug, have 
been half asleep and have not known that they and their country were 
dying. Years ago the nation appealed for outside aid in its suppression, 
and the world knows what aid was rendered. The drug was forced upon 
us more than before. For nearly sixty years it has stood as a great 
crime of humanity. But we will stop it and free the land of the devour- 
ing scourge. Our National Assembly has already passed many laws re- 
garding it, and these laws will be enforced. We are establishing an 
army, and that army will fight opium and opium smugglers on all the 
frontiers of land and sea, opium dealers and sub-dealers in all of the 
cities and towns, and opium users everywhere." 

There can be no doubt that a great wrong was committed against 
China in permitting the influx of opium to her shores, at a time when it 
was known that her best men had set their faces steadily against it. It 
would be easy to blame some one nation for this; yet as a matter of 
fact there are but few nations whose subjects did not at one time or 
another take part in the trade. Happily, to-day the world has the best 
evidence possible, as contained in the International Opium Convention, 
that an old wrong will be atoned, and that one of the great factors in 
the difficult relations, — diplomatic, economic and otherwise, — between 
China and the West will soon be obliterated. 

Hamilton Wright. 



BOARD OF EDITORS OF THE AMERICAN JOURNAL 

OF INTERNATIONAL LAW 

Chandler P. Anderson, Washington, D. C. 

Charles Noble Gregory, George Washington University. 

Amos S. Hershey, Indiana University. 

Charles Cheney Hyde, Northwestern University. 

George W. Kirchwey, Columbia University. 

Robert Lansing, Watertown, N. Y. 

John Bassett Moore, Columbia University. 

George G. Wilson, Harvard University. 

Theodore S. Woolsey, Yale University. 

Editor in Chief 

James Brown Scott, Carnegie Eiadowment for International Peace, 

Washington, D. C. 

Business Manager 
George A. Finch, 2 Jackson Place, Washington, D. C. 

EDITORIAL COMMENT 

THE PINAL SETTLEMENT OF THE NORTH ATLANTIC COAST FISHERIES 

CONTROVERSY 

The final settlement of the century-old controversy between the 
United States and Great Britain over the rights of American fishermen 
in the coastal waters of Canada and Newfomidland, which were secured 
by the treaty of 1818, appears to be an accomplished fact, as a result of 
the agreement between the two governments, signed on July 20, 1912, 
the ratifications of which were exchanged on the 15th of November last. 

The terms of this agreement appear in the Supplement (page 41), 
and in an article in this number of the Journal (page 1), Mr. Chandler 
P. Anderson, the agent of the United States in the arbitration of the 
140 
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controversy, and who, as counselor of the Department of State, con- 
ducted the subsequent negotiations, gives a comprehensive review of the 
questions involved, the efifect of the arbitral award, and the satisfactory 
conclusion reached through the agreement of July 20th. 

In view of the previous articles and editorial comments which have 
already appeared in the Journal in regard to the North Atlantic Coast 
Fisheries Arbitration, we shall here make reference only to the recent 
agreement and its efifect upon the future relations of the two countries 
in regard to the fisheries. 

In the award rendered at The Hague in September, 1910, not only 
were the disputed meanings of certain provisions in the treaty of 1818 
determined by the arbitration and the general principles laid down for 
the exercise, by American fishermen, of their rights of fishery in British 
territorial waters, but the arbitrators, pursuant to the special agree- 
ment submitting the controversy to arbitration, made a series of recom- 
mendations for the consideration of the two governments as to measures 
giving practical efifect to the award. 

The recommendations related to the exercise of the sovereign right 
of Great Britain and the British colonies to r^ulate the conduct of the 
fisheries in their territorial waters, to which fishermen of the United 
States were by treaty entitled to resort, and also to the delimitation 
of the bays on the non-treaty coasts, within three marine miles of which 
Americans were debarred by treaty from taking fish. 

In view of the fact that the interpretation of the word "bays'* by the 
award was recognized to be difficult of direct application because of the 
indefiniteness of the standard of identification announced, the recom- 
mendations of the tribunal as to delimitation of the bays assume an 
added importance, since they undoubtedly embody the idea of the ar- 
bitrators as to how their interpretation should be applied in the case of 
each bay on the non-treaty coasts. However, as these practical applica- 
tions of the award were only in the form of recommendations, they did 
not have the same binding force on the two governments as the declara- 
tions of the award proper. Though they presented a reasonable and 
equitable mode of settlement, they required the mutual consent of the 
parties to give them force. 

The recommendations of the tribunal for a method of settling the 
respective rights of American fishermen and of the British colonial gov- 
ernments in the territorial waters of Canada and Newfoundland stood 
upon a dififerent footing than the recommendations in regard to bays. 
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Throughout the controversy and in the argument at The Hague, the 
United States had maintained that, on accoimt of the provisions of the 
treaty of 1818, the imperial and colonial governments were prohibited 
from putting into force any laws or regulations limiting the free exercise 
of American rights of fishery imtil their reasonableness had been ad- 
mitted by the United States or had been declared by an impartial tri- 
bunal. 

This contention, which amoimted to a claim that Great Britain and 
her colonies must suspend the enforcement of their sovereign right of 
legislation until the character of the legislation could be tested by the 
standard of reasonableness, was vigorously opposed by Great Britain. 
However, the arbitrators, in seeking to furnish a practical method of 
harmonizing the respective rights of the parties, included in their 
award a recommendation to the two governments that the enforcement 
of fishery legislation should be suspended for a period of six months, in 
order that it might be passed upon by a mixed commission to determine 
whether it was or was not reasonable. 

It is manifest that this latter recommendation could not be con- 
sidered to be an application of the principles declared by the award 
since they, to all intents, were based upon the contention of the United 
States. They go no further than to suggest that Great Britain recede 
from her position and secure an amicable settlement by suspending 
the operation of legislation in accordance with the contention of the 
United States. 

Whether or not these recommendations as to bays and fishery legisla- 
tion were adopted without amendment by the two governments, it was 
essential that an agreement should be reached in order that the award 
should become effective and future disputes avoided. The recom- 
mendations offered a satisfactory basis for negotiating such an agree- 
ment, and within a few months after the rendition of the award, 
representatives of the two governments met in Washington to consider 
the terms of the agreement. 

In regard to an acceptance of the tribunal's recommendations regard- 
ing the delimitation of the bays on the non-treaty coasts, the fact that 
they amounted to an interpretation by the arbitrators of their decLn(m 
undoubtedly caused the conferees of both governments to view them 
with favor. Yet there was a difference in dealing with the recommenda- 
tions delimiting the bays along the Canadian coasts and those affecting 
the bays along the non-treaty coasts of Newfoundland. The Canadian 
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liays had been from the very first a subject of dispute; in fact the Ameri- 
can rights in these bays had been the chief cause of the long controversy « 
As a result, both sides thoroughly understood to what extent their 
material interests were at stake and how seriously they would be af- 
fected by adopting the recommendations of the tribunal. So far as the 
delimitation of these bays was concerned, the recommendations were 
incorporated in the agreement without modification. 

As to the non-treaty bays of Newfoundland, the situation was dif- 
ferent. The rights of American fishermen in them had never been a 
serious subject of controversy, and, as a consequence, no one could 
tell what effect on future conditions the adoption of the reconmienda- 
tions would have. It would appear that neither the representatives 
of the United States nor those of Newfoundland were willing to bind 
their governments in these circumstances. Furthermore, the marking 
of the bays was not a matter of present importance since existing con- 
ditions would be in no way affected. It was, therefore, determined, 
wisely it would seem, to defer action upon these particular recommenda- 
tions until need for such action arose, and so the agreement provided. 
If later the question of rights in the bays of the non-treaty coasts of 
Newfoundland should arise, another agreement will imdoubtedly have 
to be negotiated, the recommendations of the tribunal forming the basis 
of the negotiation. But, since the subject has not been discussed for the 
past himdred years and there does not appear at present any reason to 
believe that it will ever be a cause of disagreement, the need of a further 
agreement seems very remote. 

Considering the apparent simplicity of agreeing upon a practical ap- 
plication of the award to the non-treaty bays, it is fair to conclude that 
the length of the negotiations, which extended over a year and a half, 
were due to the diflSculty which w^ found in reaching an agreement as 
to a method for determining the reasonableness of fishery legislation 
affecting American rights in treaty waters, which would be just to both 
parties. To find some method which would protect the treaty rights of 
American fishermen from the immediate operation of inequitable legisla- 
tion by the British colonial governments without infringing upon the sov- 
ereign rights of Great Britain to impose reasonable regulations upon 
those engaged in taking fish in the territorial waters of her colonies 
was the difficult task which presented itself to the negotiators, and 
which furnishes a sufficient explanation of the prolongation of the 
negotiation. 
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Mr. Anderson, in his article, explains with much detail the provisions 
finally agreed upon by the two governments to remove this idea of sus- 
pended legislation, which was so obnoxious to Great Britain as a limita- 
tion upon her sovereignty, and to retain the idea that there should be 
time given to the United States to examine new regulations and obtain 
a judicial decision upon their reasonableness before they were enforced 
against Americans exercising their treaty rights. The skill with which 
this was accomplished is most creditable to the negotiators of the recent 
agreement, and the mutual determination manifested by the United 
States and Great Britain to harmonize rights seemingly irreconcilable 
by bringing them into accord with the spirit of the award inspires 
confidence in the efficacy of arbitration even when the practical applica- 
tion of the principles affirmed by an arbitral tribunal is beyond its 
jurisdiction. 

From the first step toward the submission of the fisheries dispute to 
the international court at The Hague down to the final settlement 
of the last points of diflference by the agreement of July 20, 1912, the 
statesmen of the two countries have evinced an earnest desire to have 
this time-worn cause of irritation forever removed. That they have 
accomplished their purpose, after diplomacy had failed, through the 
channel of arbitration is an eminent triumph for that mode of settling 
international differences, however stubborn the litigants may have been 
in maintaining their positions through many years of controven^. 



BLIHU ROOT BEFORE LATIN AMERICA 

The Cronistaj published at Tegucigalpa, Honduras, on October 26, 
1912, contained an article entitled " Elihu Root before Latin America," 
purporting to reproduce in Spanish certain fragments from a recent 
speech of Mr. Root, who is described as "United States Senator, former 
Secretary of State, and one of the most eminent personalities of the 
Yankee country." 

The Cronista attaches very great importance to this alleged speech, 
which, if authentic, ought, as it says, to be known in Central America. 
Mr. Root is made to say that our position in the Western Hemisphere is 
unique and without example in modem history; that the United States 
is a greater and nobler Rome, placed by God to act as arbitrator not only 
in the destinies of all America, but in Europe and Asia (why leave out 
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Africa?), that it is only a question of time until Mexico, Central America, 
and the islands which the United States still lacks in the Caribbean Sea 
shall fall beneath its flag; that the Latin Americans are unfit for self- 
government; and that progress is only possible in such quarters of the 
world under a protectorate of the United States. 

It does not need Mr. Root's denial of these statements to stamp them 
as clumsy forgeries, for it is unthinkable that a former Secretary of State 
would be so undiplomatic as to express such views, even if he were base 
enough to hold them. Men in public life are accustomed to criticism of 
their motives as well as actions, and rarely dignify misrepresentations by 
taking note of them, much less by a formal repudiation of them. Senator 
Root's interest, however, in the welfare and progress of Latin America 
is so great and so keen that he has indignantly branded the assertions 
contained in the Cronista as utterly without foundation, as a failure to 
do so might in uninformed and prejudiced quarters either lead to the 
belief that he attached no great importance to the relations between 
Latin America and the United States, or that he was indifferent to the 
welfare and progress of the sister republics, which was a cardinal point 
of his policy when Secretary of State, and whose friend he has been in 
public office as in private life. Mr. Root therefore wrote and caused to 
be printed in the press of the United States the following letter, which 
was also sent through diplomatic channels to Honduras: 

Washington, November 26th^ 1912. 

The newspaper, El Cronista, of Tegucigalpa, published on October 26, 1912, cer- 
tain alleged extracts from some speech of mine. 

These are impudent forgeries. I never made any such speech. I never said any such 
things, or wrote any such things. The expressions contained in these spurious and 
pretended extracts are inconsistent with my opinions, and abhorrent to my feelings. 
They are the exact opposite of the views which I have expressed on hundreds of 
occasions, during many years, both publicly and privately, officially and personally, 
and which I now hold and maintain. 

(Signed) Euhu Root. 

To the friends of Latin America, both in the United States and in 
Latin America itself, these impudent forgeries, as Mr. Root properly 
terms them, must be a source of sorrow and regret, for there never has 
been an American statesman more genuinely interested in our neighbors 
to the South than Mr. Root. Through his forethought and initiative 
Latin America was invited to the Second Hague Peace Conference, 
where its delegates met and discussed on terms of equality the great 
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questions with which the conference was concerned, and came into close 
and intimate contact with the statesmen and publicists of Europe. This 
was no small service and would be of itself sufficient to show the appre- 
ciation and regard in which Mr. Root holds Latin America, and his desire 
to see it assume in the world the position to which it is justly entitled. 
But Mr. Root is not a disinterested observer of Latin America. First of 
American statesmen, he visited South America in the year 1906, at- 
tended the opening session of the Third Pan American Conference at 
Rio de Janeiro, on which occasion he deUvered a notable address, 
and in the course of his travels delivered addresses in various parts 
of South America which could only have been pronounced by a sincere 
and generous friend of Latin America. In his address as Secretary of 
State and as Honorary President of the Third Conference, Mr. Root 
said: 

We wish for no victories but those of peace; for no territory except our own; for 
no sovereignty except the sovereignty over ourselves. We deem the independence 
and equal rights of the smallest and weakest member of the family of nations entitled 
to as much respect as those of the greatest empire, and we deem the observance of 
that respect the chief guaranty of the weak against the oppression of the strong. We 
neither claim nor desire any rights, or privileges, or powers that we do not freely 
concede to every American Republic. We wish to increase our prosperity, to expand 
our trade, to grow in wealth, in wisdom, and in spirit, but our conception of the true 
way to accomplish this is not to pull down others and profit by their ruin, but to 
help all friends to a common prosperity and a conmion growth, that we may all be- 
come greater and stronger together. 

Such is the statesman, and such are the views then held and now 
solemnly reaffirmed by Mr. Root in his statement of November 25, 1012. 



THE CASE OP RUSSIA AGAINST TURKEY AT THE HAGUE COURT OP 

ARBITRATION 

On November 11, 1912, a temporary tribunal of arbitration sitting 
at The Hague rendered its award ^ (in this case properly termed a deci- 
sion) in the controversy between Russia and Turkey regarding the pay- 
ment of interest upon the indemnities due and overdue to Russian sub- 
jects for losses incurred during the Turko-Russian war of 1877-1878. 
The court held that Turkey was responsible for interest upon the sums 
overdue, as in the case of an ordinary debtor, but that interest would 

^ Printed m Judicial Decisions, p. 178. 
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only begin to run from the date of notification of default and the demand 
for interest. Inasmuch as Russia, after the demand for interest, ac- 
cepted subsequent payments on account of the principal without men- 
tion of the interest due, the court held such conduct as tantamount to 
the withdrawal or renunciation of the claim for interest. 

The opinion of the court is excellent, not only in the handling of 
facts but in the reasoning by which the judgment is reached and sup- 
ported. Portions of the diplomatic correspondence necessary to eluci- 
date the facts are quoted, arbitral awards in point are cited, the authority 
of writers on international law — especially Heflfter — is invoked. The 
temporary tribunal appears to have acted under the sense of judicial 
responsibility. Its award is a judgment of a court, not a compromise of 
diplomatists, and is a model of what such decisions should be but rarely 
are. Such a result was not to be expected from the composition of the 
tribimal, for Russia appointed two of its subjects, Turkey appointed 
two of its subjects, and the umpire — Monsieur Lardy, doctor of laws, 
member and former president of the Institute of International law, envoy 
extraordinary and minister plenipotentiary of Switzerland at Paris, 
member of the Permanent Court of Arbitration — was the only stranger 
to the controversy. The decision evidently lay in his hands, and strong 
hands they must be to have dictated a decision impartial in every line, 
judicial in thought and expression, and without a trace of compromise. 

Article 5 of the Treaty of Constantinople, concluded January 27/ 
February 8, 1879, between Russia and Turkey, stipulated that "the 
claims of Russian subjects and institutions in Turkey for indemnity on 
account of damages sustained during the war shall be paid as soon as 
they are examined by the Russian Embassy at Constantinople and 
transmitted to the Sublime Porte. * * * Claims may be presented to 
the Sublime Porte beginning one year after the exchange of ratifica- 
tions, and no claims will be admitted which are presented later than two 
years from that date." 

The claims were duly examined by the Russian Embassy and pre- 
sented by it to the Turkish Government, but the payments were delayed 
and only made under constant pressure from the Russian Government. 
The claims amounted in all to 6,186,543 francs, of which sum 50,000 
Turkish pounds were paid in 1884, 50,000 in 1889, 75,000 in 1893, 50,000 
in 1894, and a trifle over 42,438 in 1902, leaving a balance of 1,539 
Turkish pounds, which the Turkish Government deposited in the 
Ottoman Bank to the credit of Russia, but which the latter refused to 
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receive on the ground that the interest which Russia claimed for the 
delayed payments had not been made. To recover this interest claimed 
by Russia and denied by Turkey a compromis was signed at Con- 
stantinople July 22/August 4, 1910, the third article of which stated 
the question to be arbitrated: ^ 

I. Whether or not the Imperial Ottoman Government is obliged to pay intercBt- 
damages to the Russian claimants by reason of the dates on which the said govern- 
ment made pa3rment of the indemnities fixed, in execution of Article 5 of the treaty 
of January 27/February 8, 1879, as well as of the protocol of the same date? 

II. In case the first question is decided in the ajffirmative, what would be the 
amount of these interest-damages? 

The Turkish Government presented a preliminary question, upon 
which it asked the judgment of the court which, if decided in its favor, 
would have been a bar to the action; namely, that the claims were due to 
certain specified subjects of Russia, not to the Russian Government, 
and that therefore Russia as such had no standing in the court. The 
tribunal properly found against Turkey, as the treaty was made with 
Russia for the benefit of its subjects. The court next took up the ques- 
tion as to whether Turkey was responsible for interest upon delay in 
the payment of the sums due, and, after careful argument by counsel 
and an examination of the principles of law by the court, it was held that 
Turkey was responsible, as a private debtor, for the payment of interest, 
but that it was only responsible after a demand for the payment of the 
principal and interest upon such principal. The court found that Russia 
had made the demand in proper form on December 31, 1890/January 12, 
1891, and that therefore Turkey was responsible to Russia for interest 
upon the sums overdue from that date. In reaching this conclusion the 
court examined not merely principles of law, statements of accredited 
publicists, but the decisions of arbitral courts which were in point and 
were properly regarded as precedents. The judgment, therefore, would 
have been in favor of Russia, had it not been for the fact that subsequent 
to this date, the Russian Government, through its Embassy at Con- 
stantinople, repeatedly agreed to accept the balance as stated by Turkey, 
in which no interest was included. The court considered this to be a 
renunciation of the claim for interest put forward on December 31, 
1890/January 12, 1891, and therefore rejected the claim for interest. On 
this point the court said: 

* Compromis printed in Supplement, p. 62. 
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When the Tribunal recognized that, according to the general principles and custom 
of public international law, there was a similarity of conditions between a state and 
an individual that are debtors for a clear and exigible conventional sum, it is equitable 
and juridical to apply also by analogy the principles of private law common to cases 
where the demand for payment is to be considered as eliminated and its benefits 
removed. In private law the effects of the demand for payment are removed when 
the creditor, after having made due demand for pa3rment upon the debtor, grants 
one or several extensions for the fulfilment of the principal obligation, without re- 
serving the rights acquired by the legal demand (Touiller-Duvergier, Droit frangais, 
vol. Ill, p. 159, No. 256), or again when ''the creditor does not carry out the sum- 
mons upon the debtor to pay,'' and "these principles apply to interest damages as 
well as to interest due because of the non-fulfilment of the obligation * * * or be- 
cause of delay in its fulfilment." (Duranton, Droit fran^ia, X, p. 470; Aubry et Rau, 
Droit Civilj 1871, IV, p. 99; Bemey, De la demeure, etc., Lausanne, 1886, p. 62; 
Windscheid, Lehrhuck des PandektenrechtSy 1879, p. 99; Demolombe X, p. 49; Lar- 
ombidre I, art. 1139, No. 22, etc.). 

Between the Imperial Russian Government and the Sublime Porte, there was 
therefore a relinquishment of the interest on the part of Russia, since its embassy 
repeatedly accepted without discussion or reservation and mentioned again and 
again in its own diplomatic correspondence the amoimt of the balance of the in- 
demnity as identical with the amount of the balance of the principal. In other words, 
the correspondence of the last few years establishes the fact that the two parties in- 
terpreted the acts of 1879 as implying that the payment of the balance of the prin- 
cipal was identical with the payment of the balance to which the claimants had a 
right, which implied the relinquishment of interest or moratory interest-damages. 

The Imperial Russian Government cannot, after the principal has been paid in 
its entirety or placed at its disposal, validly bring up again in a one-sided manner an 
interpretation which has been accepted and practised in its name by its embassy. 

The court therefore held that "a negative reply is made to Question 
No. 1 in Article 3 of the compromis,^^ before quoted. 



EFFECTS OF WAR UPON TREATIES AND INTERNATIONAL CONVENTIONS. 
A PROJECT ADOPTED BY THE INSTITUTE OF INTERNATIONAL LAW AT 
ITS SESSION IN CHRISTIANIA, IN AUGUST, 1912 

The rule of international law which determines the treaty obligations 
of belligerents at the outbreak of war — if such a rule can be said to 
exist — is by no means easy to formulate; indeed, the practice of most 
states in that regard has been so uncertain and wanting in uniformity as 
to leave no course open to the conscientious text writer save to attempt 
a grouping of the treaties themselves; the arrangement of those which 
stand or fall depending, to some extent, upon the instruments in forc^ 
at the date of belligerency and, to some extent, also, upon the attitude of 
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the belligerent himself toward treaty stipulations in general. While it 
is impossible, at the present time, to state a rule of general international 
obligation in that regard, it is safe to say that the beginnings of such a 
rule can be gleaned from the practice of belligerents, not only before the 
outbreak of hostilities but during their continuance. 

Of the imdertakings which are conceded to survive the outbreak of war 
we may mention those entered into in contemplation of war and in- 
tended, to a greater or less extent, to regulate its operations. In this 
class belong the Declaration of Paris of 1856, the Saint Petersburg 
Declaration of 1868, the Geneva Conventions of 1864, 1868 and 1906 
and the Hague Conventions of 1899 and 1907: in this category, also, 
falls the Declaration of London of 1907. It is only when the entire body 
of treaty relations between the belligerents is considered that doubt 
arises as to the particular undertakings which are, and those which are 
not, affected by the outbreak of hostilities. 

But even here the beginnings of a rule are apparent. Agreements 
that contemplate the continued existence of normal peaceful relations 
between the parties, such as those, for example, which regulate com- 
mercial intercourse, tariff concessions, immigration and naturalization 
treaties, postal conventions, extradition agreements and the like, are 
obviously deprived of their obligatory force by the outbreak of war — 
this because they contemplate acts of uninterrupted international inter- 
course which are absolutely terminated in the operation of the ancient 
rule that puts an end to all peaceful intercourse between belligerents in 
time of war. 

But there are other classes of treaties which are not affected by the 
changed relations of the belligerent states. Such are boimdary treaties, 
treaties of cession and the like, which represent completed acts, and are 
embodied in instruments which have some points in common with ex- 
ecuted contracts. These are generally conceded to be unaffected by the 
fact of war. It is true that the boundaries of the hostile states may be 
changed as a result of the military operations, and that territory, in- 
cluding that formerly ceded, may be acquired by the successful bellig- 
erent, but such changes result from the fortune of war and are not due 
to the old boundary treaties, or acts of cession; the incidents of the 
transfer being embodied in the treaty of peace which terminates the 
operations of war and places the belligerent upon a new footing of peace 
and amity. 

In the draft project which was adopted by the Institute of Interna- 
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tional Law at its session in Christiania in August last ^ we have a def- 
inite and comprehensive scheme, prepared by the highest technical 
authority, and now submitted to the Powers for adoption. It will be 
conceded, I am sure, that the subject-matter of the project is of the very 
first importance, well worthy of the expert consideration of the Institute 
of International Law. The inherent difficulties which stood in the 
way of such an imdertaking were fully understood and appreciated by 
the membership of that body, and no efforts were spared in the prepara- 
tion of a scheme that should commend itself to the states of the civilized 
world, and be regarded by them as worthy of consideration with a view 
to its adoption in conventional form. 

The project of the Institute is embodied in eleven articles, which are 
grouped in two chapters. In Article I the general proposition is advanced 
that the existence of war does not impair the binding force of treaties 
previously concluded between the belligerents. In other words, all 
treaties continue to have obligatory force in time of war save those men- 
tioned in subsequent clauses of the project. When the field of applica- 
tion of the project is considered, there would seem to be some ground for 
the behef that a rule stated in an opposite sense and declaring that all 
treaties are abrogated by war would be quite as true and, possibly, of 
easier and more general application. The Institute has chosen other- 
wise, however, and the examination of the excepting clauses will now 
be proceeded with. 

In the remaining articles of the chapter an enumeration is attempted 
of the treaties which are terminated by the belligerency of the parties. 
Among those which are held to be so terminated are those creating "in- 
ternational associations," protectorates, including agreements in respect 
to the supervision of external or internal administration, treaties of al- 
liance, guaranty and subsidy, to which are added treaties establishing 
"spheres of influence" and, finally, treaties of a "public nature gener- 
ally," — a term of very general application and calculated to include 
most international undertakings within its scope. It will also be noted 
that the project is silent as to the nature and character of the "asso- 
ciations" which are terminated by the outbreak of war between the 
signatory parties. In paragraph two of Article II abrogation takes place 
in respect to any treaty the operation of which has been the direct cause 
of the war, as evidence by an official act of either belligerent prior to the 
outbreak of the war. 

^ Printed at the end of this comment. 
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Article III follows as a necessary consequence upon the adoption of 
the preceding article and contains the requirement that, in determining 
the question of belligerency, the entire body of the treaty shall be con- 
sidered. If a particular instrument contains clauses capable of being 
arranged under any of the heads mentioned in Article II, abrogation 
will result. If the treaty contains such stipulations, and constitutes 
an indivisible whole, the entire instrument loses its obligatory force at 
the outbreak of hostilities. Article IV, which contains provisions gov- 
erning the treaty relations of the belligerents during the continuance of 
the war, has an important requirement in respect to such observance 
and provides, as to the surviving clauses, that, in spite of the hostilities, 
their execution must "be observed as in the past/' It will be observed 
that the execution of the surviving agreements seems to differ, in some 
respects, from those — like the several Hague Conventions for example, 
which only come into operation at the beginning of hostilities, in that 
the former are to receive execution at the hands of the belligerents 
unless such execution is prevented by military necessity. The execution 
of treaties which come into operation in time of war is specially provided 
for in a clause which is embodied in Article V. 

In Article IV the attempt is made to give effect to the articles which 
precede it as rules of interpretation in treaties of peace, where they may 
be resorted to with a view to supply omissions. A more important 
clause, however, is that in which the effort is made to dispose of treaty 
obligations which are outstanding at the outbreak of war. In the op- 
eration of this clause certain prior treaties are annulled and certain 
others are abrogated; it is provided, however, that this requirement 
has no retrospective operation as to "effects produced in the past." 

In Chapter 2 some consideration is given to treaties between the 
belligerents and third parties, by the insertion of a general provision in 
Article VII that the requirements of the first six articles shall apply to 
treaty relations between the belligerents and third states, with certain 
reservations which constitute the subject-matter of Articles VIII to XI. 
The first of these reservations applies to a class of undertakings to which 
belligerents are parties and which have the same object as their obliga- 
tions to third states: these are required to be executed in the interest of 
third parties: the illustration given is that of a collateral treaty of 
guarantee, which remains in force in spite of the fact that war has broken 
out between two of the guarantors. This would seem to be the case of 
Belgium and Switzerland. 
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Article IX provides that collective agreements continue in force in the 
relations of the belligerents with other Powers, and cannot be altered in 
the treaty of peace to the disadvantage of such third Power, without 
its participation or consent. Indeed Articles X and XI are, in substance, 
restatements of existing law. The former provides that treaties between 
belligerents and third states are not affected by war; the latter contains 
the requirement that treaties governing the operations of war apply 
only in the case in which both of the belligerents are signatory parties, 
unless a contrary stipulation or other provision exists which leaves no 
doubt as to the intention of the parties. 

It has been seen that the field covered by the project is one that, 
imder the existing rules of international law, is to an unusual degree 
imcertain and, for that reason, unsatisfactory. The project submitted 
by the Institute of International Law does something to remedy this 
state of affairs, and is to that extent deserving of praise. But the project 
itself is to some extent wanting in that clearness and precision which an 
instrument should possess which is offered to the world with a view to 
remedy defects which are admitted to exist in an important branch of 
the law of nations. 



Project of the Inslilute of International Law, Adopted at its Session in Ckristiarhiaf 

August, 1912, 

EFTECTS OF WAR UPON TREATIES AND INTERNATIONAL CONVENTIONS 

Chapter I 

Treaties between Belligerent States 

Article I 

The outbreak and continuance of hostilities do not impair the force of treaties, con- 
ventions and agreements concluded by belligerents with each other, whatever may 
be their wording and object. 

Article II 

Nevertheless war rightfully puts an end to: 

1. Agreements of international associations; treaties establishing a protectorate 
and supervision; treaties of alliance, of guarantee, of subsidy; treaties providing a 
right of security or a sphere of influence; and treaties of a public nature generally. 

2. Every treaty, the application or interpretation of which may have been the 
direct cause of the war, according to the official acts of one of the governments before 
the outbreak of hostilities. 
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Article III 

In the application of the rule established in Article II, the content of the treaty 
must be taken into account. If there are clauses of differing purport in the same in* 
strument, only those will be considered annulled which come under the categories 
enumerated in Article II. Nevertheless, the entire treaty will become void, when it 
possesses the character of an indivisible document. 

Article IV 

Treaties remaining in force, the execution of which persists in spite of the hostil- 
ities, must be observed as in the past. Belligerent states can disregard them only in 
so far and as long as the necessities of war require such a course. 

Article V 

Articles II, III and IV do not refer to treaties concluded in consideration of the 
war. 

Article VI 

Aside from the respoDsibility which the violation of these rules would entail, the 
rules mentioned in the preceding articles shall serve to interpret and to supply any 
omissions in a treaty of peace. 

Hence, if there is no formal clause in the treaty of peace, it shall be considered 
that: 

1. Treaties affected by war are definitively annulled; 

2. Treaties not affected by war, whether they have been suspended or not during 
the course of hostilities, are tacitly confirmed; 

3. Treaties, however, whose clauses conflict with the provisions of the treaty of 
peace, are implicitly abrogated. 

4. The abrogation of a treaty, formal or tacit, does not affect retroactively the 
effects produced in the past by the abrogated text. 



Chapter II ^ 

Treaties between BelligererU Slates and Third States 

Article VII 

The provisions of Articles I to VI apply, in the relations of belligerent states, to the 
treaties concluded between them and third states, with the following reservations: 

Article VIII 

When the obligations which bind belligerent states have the same object as their 
obligations to third states, they must be executed in the interest of the latter. Thus, 
collective treaties of guarantee remain in force, in spite of the war Which has broken 
out between two of the contracting states. 
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Article IX 

Collective agreements remain in force in the relations of each of the beUigerent 
states with third contracting states. They cannot be altered by the treaty of peace 
to the prejudice of third contracting states without the participation or the consent 
of the latter. 

Article X 

Treaties concluded between a belligerent state and third states are not afifected 
by war. 

Article XI 

If there is no formal clause to the contrary or a provision which leaves no doubt as 
to the intention of the parties, collective treaties concerning the law of war apply 
only if all the belligerents are parties to the convention. 



PEACE BETWEEN ITALY AND TURKEY 

On October 18, 1912, the war between Italy and Turkey was ended by 
the conclusion of the treaty of peace signed at Lausanne, Switzerland, 
and, so far as Turkey is concerned, the two countries are at peace, al- 
though, as the January number of the Journal goes to press, Turkey is 
unfortunately still at war with the Balkan States. It was a foregone con- 
clusion that Tripoli and Cyrenaica would remain in the possession of 
Italy, but the formal treaty of peace neither cedes the provinces to 
Italy nor recognizes in express terms the transfer of sovereignty which, 
in so far as Italy was concerned, had already taken place. Shortly after 
the outbreak of war on September 29, 1911, the Italian Government, 
by formal decree of November 5, 1911, and by act of parliament of 
February 25, 1912, declared Tripolitana and Cyrenaica under the 
full and complete sovereignty of the Kingdom of Italy. 

Article 1 provides for an immediate and simultaneous cessation of 
hostilities upon the signing of the treaty, and Article 3 that the prisoners 
of war and hostages shall be exchanged in the shortest possible time. 
Tripoli and Cyrenaica are dealt with in Articles 2 and 4. Thus, Article 2 
stipulates: 

After the signing of the present treaty, the two governments pledge themselves to 
tSBue ordere immediately for the recall of their officers and troops, and their civilian 
employees, that is to say, the Ottoman Government will recall these officers, troops 
and civilian employees from Tripoli and Cyrenaica, and the Italian Government from 
the islands occupied by Italy in the iEgean Sea, re^)ectively. 
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That is to say, Turkish officials of all kinds are to leave Tripoli and 
Cyrenaica, and the Italian Government is to evacuate the islands in the 
Mgean which it has occupied. But a second and concluding paragraph 
of Article 2 makes the evacuation of the islands contingent upon the 
previous evacuation by Turkey of Tripoli and Cyrenaica. 

In the absence of official documents, it is impossible to say whether 
Italy was unwilling to have its decree of annexation questioned or 
formally recognized by an express stipulation of the treaty, or that Tur- 
key was unwilling, as conjectured by the London Times, to violate "the 
letter of the Coran law, which forbids the cession of lands of the Cailiff 
to the Infidel." The meaning of the article, however, is perfectly clear. 
The Italian decree of annexation stands unquestioned, and the evacua- 
tion of Tripoli and Cyrenaica is due to the fact that by such decree the 
provinces in question have been "placed imder the full and complete 
sovereignty of the Kingdom of Italy.'' 

Article 4 endeavors to place those who took part or were concerned in 
the war in the position in which they would have been, had it not broken 
out. Thus, 

The two governments pledge themselves to grant full and absolute amnesty, the 
Royal Government to the inhabitants of Tripoli and Cyrenaica, and the Imperial 
Government to the inhabitants of the islands in the Mgean Sea subject to Ottoman 
sovereignty, who took part in the hostilities and those who may have compromised 
themselves as a result thereof, excepting offenses against the conunon law. In con- 
sequence, no person, to whatever class or condition he may belong, shall be prosecuted 
or molested in his person or property, or in the exercise of his rights by reason of 
his political or military acts, or for opinions expressed diuing the hostiUties. All 
persons detained and deported on such grounds shall be released immediately. 

Article 9 of the treaty may be regarded as a continuation of Article 4. 

Thus, 

The Ottoman Government, wishing to show its satisfaction for the good and loyal 
service which it received from the Italian subjects employed in the administrations 
and whom it found itself compelled to dismiss at the time of the hostilities, declares 
itself ready to reinstate them in the positions which they had left. 

An allowance shall be paid to them for the months during which they were not 
employed, and this interruption of service shall cause no prejudice to those of the 
said employes who would be entitled to a pension on account of length of service. 

In addition, the Ottoman Government pledges itself to use its good offices with the 
institutions with which it is connected (public debt, railroad companies, banks, etc.) 
to the end that they may act in the same manner toward the Italian subjects who 
were in their service and are in a similar situation. 
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Article 10 deals directly with the liabilities which Italy assumes by 
virtue of the annexation of the two provinces, and should be read in con- 
nection with Article 2 dealing with their evacuation, as this act on 
the part of Turkey is tantamount to a recognition of Italian sovereignty 
over them. Thus, 

The Italian Government pledges itself to pay annually to the treasury of the 
public debt, for the Imperial Government, a sum corresponding to the average of the 
sums which in each of the three years preceding that of the declaration of war have 
been assigned to the service of the public debt under the revenues of the two prov- 
inces. The amount of the said annuity shall be determined by mutual accord of 
two commissioners, one of whom is to be designated by the Royal Government, the 
other by the Imperial Government. In case of disagreement, the decision shall be 
submitted to an arbitral commission composed of the said commissioners and an 
imipire designated by mutual agreement of the two parties. If the agreement cannot 
be reached, each of the parties shall designate a different Power and the selection of 
the umpire shall be made jointly by the Powers thus designated. 

The Royal Government, as well as the administration of the Ottoman public 
debt through the medium of the Imperial Government, shall have the right to re- 
quest, in place of the aforementioned annuity, a single payment of a corresponding 
sum, capitalized at 4%. 

In reference to the preceding paragraph, the Royal Government now acknowledges 
that the annuity cannot be less than two million Italian lire, and that it is ready to 
pay to the administration of the public debt the corrteponding capitalized sum as 
soon as the demand for it is presented. 

It is a moot question in international law whether war merely sus- 
pends or abrogates treaties existing at its outbreak. The contracting 
parties wisely determined that no doubt or ambiguity should exist upon 
this subject by providing in Article 5 that: 

All the treaties, conventions and engagements of any kind, sort and nature, con- 
cluded or in force between the two high contracting parties before the declaration of 
war shall again enter into immediate effect, and the two governments, as also their 
respective subjects shall be placed toward one another in the identical situation in 
which they were before the outbreak of hostilities. 

Such are the main provisions of the treaty of Lausanne of October 18, 
1912. The remaining articles are of very considerable importance to both 
of the countries, but, as they are not directly connected with the war, 
although they are the result of it, the reader is referred to the full text, 
which appears in the Supplement accompanying the present number of 
the Journal.^ It should be said, however, that Italy consents to certain 

1 Page 58. 
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modifications of Turkey's commercial policy and agrees to the abrogar 
tion of the capitulary regime, provided agreements be negotiated by 
Turkey with the Powers enjoying the benefit of the capitulations. 

Without further commenting upon the treaty or entering into the 
causes of the war, which have been stated in a previous number of the 
Journal, it is clear that Italy has accomplished her purpose, namely, the 
acquisition of Tripoli and Cyrenaica. That she may wisely administer 
these provinces and, by the benefits conferred upon them, make amends 
as far as possible for the lawless manner of acquiring them, is now the 
hope of those who believe that the war against Turkey for their acquisi- 
tion was as imjustifiable in law as it was in morals and fair dealing. 



THE CHINESE SOCIETY AND JOURNAL OF INTERNATIONAL LAW 

In the Peking Daily News of November 7 and 8, 1912, there are two 
exceedingly interesting articles entitled "The New Spirit in Chinese 
Diplomacy," which will not merely interest the readers of the Journal, 
but will be a source of satisfaction to those who believe that the diffusion 
of international law and its application by nations are factors of the 
greatest moment not only in international organization, but in the move- 
ment for international peace. The articles call attention to the fact that 
the Wai-chiao Pu, the Chinese Foreign Office, has been reorganized in 
such a manner that "responsibility has been centered on a single head 
instead of half a dozen co-ordinate chiefs" ; that " all the members of the 
ministry, from the minister down to the junior assistant, excepting 
possibly one or two of them, are able to speak at least one foreign lan- 
guage"; that a commission for the study of treaties has been formed, 
composed "of a councillor, a secretary, three senior assistants and* two 
junior assistants of the ministry, chosen solely because of their ex- 
perience in the field of research"; that the commission thus constituted * 
" holds its meetings three times a week to discuss the results of study and 
research of the various questions of law and treaty which are entrusted 
to it for advice." 

The editorial assigns the credit of founding this institution to Mr. Lou 
Tseng-Tsiang, the former minister of foreign affairs, and Dr. W. W. Yen, 
the Vice-Minister, "whose keen insight into the fundamentals of suc- 
cessful diplomacy enable them to perceive the wisdom and necessity of 
having such a body as the commission under notice. But its continued 
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usefulness, however, is also due to the sympathetic approval and support 
which Mr. Liang Meng-ting, the present Minister, is extending to it. 
The members of the commission enjoy the confidence of the Minister 
and the Vice-Minister; and every facility of access to the archives of the 
Ministry is willingly afforded them." 

It is interesting to note that Mr. Lou Tseng-Tsiang was Chinese 
delegate to the First and Second Hague Peace Conferences; that he was 
Minister to Belgium and Ambassador to Russia before becoming Minister 
of Foreign Affairs, so that he was able from his personal experience and 
knowledge of affairs to know the needs of a foreign office, and the 
creation of the republic enabled him, as its Minister of Foreign Affairs, 
to carry his views into effect. It will particularly interest our readers 
to learn that Dr. W. W. Yen is a young Chinese scholar of exceptional 
attainments, who was educated in the United States, and that he is a 
member of the American Society of International Law. 

But the enlightened statesmen of the republic recognize that it is not 
enough to have a foreign office comparable in organization and efficiency 
to the foreign offices of European civilization, for the conduct of interna- 
tional relations. They recognize that the principles of international law 
must be studied and mastered by leaders of thought, and that appro- 
priate organs should be created for their study and dissemination. 
Therefore a society has been organized in Shanghai *'for the purpose of 
studying and examining the theories of foreign international jurists, the 
history of the past, the questions of the day, and the problems of the 
future, with a view to the determination of the legal principles involved 
therein." The writer of the article states that, "Like the American 
Society of International Law and the International Law Association in 
England, this new organization proposes to take in a large number of 
people, the sole qualification prescribed for admission to membership 
therein being 'interest in the study of international law.'" 

The organization of the society in Shanghai, which occurred some 
months ago, has evidently met with approval, for in the second article 
in the Peking Daily News, to which reference has been made, we are 
informed that a society for the study of international law has been 
formed in Peking, somewhat similar to the society at Shanghai. The 
moving spirits of this new society are Mr. Lou Tseng-Tsiang, formerly 
prime minister and minister of foreign affairs, and Mr. Chang Chien. 
The Peking society is organized upon a scientific basis. Thus, Article 4 
of its constitution declares its objects to be: "The study of international 



160 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

law and the maintenance of international peace on the foundation of 
law and justice"; and restricts membership to (1) graduates of a course 
in law or political science in a Chinese or foreign university; (2) ex- 
perienced diplomats; (3) authors of works on or related to international 
law. The Institute of International Law is evidently taken as the model 
in determining the qualifications for membership, but it would appear 
from the article that, while limited to persons technically qualified, its 
founders have not made it a close corporation but intend to open it to 
all, not merely a certain number of those qualified for admission. Serious 
investigations are to be undertaken and will be placed in charge of a 
general director, aided by four assistant directors. As in the case of the 
Institute, any member may be assigned to a particular topic, but, dif- 
fering from the Institute, he may select one of his own choice and devote 
himself to its study. In order to popularize the results of the investiga- 
tions, a quarterly journal is to be established by the society, to be di- 
rected by an editor-in-chief and four associate editors. 

The society is to have a library of important collections of treaties 
and works relating to international law, and it is gratifying to learn 
that ** a substantial f und " has already been raised for this purpose. That 
the undertaking is serious and deserving of respect and that the society 
will be conducted in such a manner as to accomplish its purposes, appear 
from the following extract from the Peking Daily News: 

Among the two-score of its members are such well-known personages as the two 
ex-Premiers of the Republic, Mr. Tang Shao-yi and Mr. Lou Tseng-tsiang; Dr. Wang 
Chung-hui, Minister of Foreign Affairs in the Nanking Government; Mr. Hu Wei-teh, 
formerly Minister to Japan and Russia and some time acting Minister of Foreign 
Affairs; Mr. Sun Pao-chi, formerly Minister to Germany; Mr. Chang Chien, the 
noted Chinese scholar; Mr. Ma Liang, President of the National University; Mr. 
Alfred Sze, at one time Minister-appoint to the United States; Dr. W. W. Yen, 
present Vice-Minister of Foreign Affairs, etc. Besides these, there are in the list of 
members also Chinese jurists, lawyers, legislators and special students of international 
law. 

The American Society of International Law and the Editorial Board 
of the American Journal op International Law extend their sincere 
congratulations to the enlightened statesmen, jurists and publicists, who 
have reorganized the Ministry of Foreign Affairs, who have created a 
society for "the study of international law and the maintenance of 
international peace on the foundations of law and justice," and have 
established as the organ of the society a quarterly journal of international 
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law. That their endeavors be crowned with complete success must be 
the wish of all who are interested in the study of international law and 
the maintenance of international peace on the foundations of law and 
justice. 

I 

GOVERNMENT MONOPOLY OF WAR INDUSTRIES j 

In an interesting communication addressed to the New York Times 
and printed in its issue of October 20, 1912, Mr. J. P. de Souza Dantas, 
first secretary of the BraziUan Legation at Paris, proposes "the nation- 
alization of war industries and state monopoly of all enterprises dealing 
with the construction of armaments and engines of war." He states that 
the reform would only be possible through an international agreement, 
but that, if the United States "would take the lead in negotiating a 
treaty between the six or seven great countries in which the war in- 
dustries flourish, with a view to creating such a state monopoly," he 
believes "that the first and most important step toward universal peace 
would have been made." He felt that other Powers would join the six 
or seven parties to the international agreement, and that instead of 
starting manufactories of their own they would "become the customers 
of one or others of the countries already manufacturing, according to 
their reasons for special preference." 

Mr. de Souza Dantas is aware of the many diflBculties which stand 
in the way of realizing his proposal, but he observes that all recom- 
mendations of this kind are bound to meet with opposition both from 
interested manufacturers, who would lose financially by the establish- 
ment of government monopolies, and from those classes who object on 
principle to the government going into business which heretofore ha* 
been carried on by private parties. Without discussing European 
conditions, with which the writer of the present comment is not suflB- 
ciently familiar, it is diflScult to see how the United States could justify 
itself in calling an international conference to discuss this matter, as 
Mr. de Souza Dantas proposes, when the difficulties in the way of ex- 
ecuting the agreement, supposing it could be negotiated, would be, at 
least for the present, apparently insuperable. Heretofore the United 
States has had its vessels of war constructed by contract with ship^ 
builders, although the experiment has been made of constructing vessels 
of war in federal navy yards. But the proposition does not stop here. 
Not merely is the government requested to take over the " construction 
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of axmaments and engines of war/' but war industries as such are to be 
nationalized and conducted by the government. Supposing that there 
were no constitutional objections to the proposed plan, it is doubtful- 
whether our people, who oppose the construction of two battleships a 
year, would be willing to appropriate the money needed to equip navy 
yards with the machinery necessary to construct vessels of war, for by 
so doing the government would necessarily have freer initiative in 
planning and constructing such vessels. It is no doubt true, as Mr. de 
Souza Dantas states, that manufacturers of war material endeavor to 
create a market for their wares, which would not be the case if they 
were not actively engaged in the business. But it is questionable 
whether nations would be willmg to change existing principles of in- 
temational law to the extent that would be required, even although 
they might not be unwilling to discuss the project, for materials of war 
may be manufactured and sold to belligerents, although as contraband 
they run the risk of capture and confiscation. If the manufacturers of 
war materials, using the term in its largest and most comprehensive 
sense, were government agencies, nations would be unable to dispose of 
their war materials during hostilities to belligerents, as sales of govern- 
ment property by a government under such circumstances are forbidden 
by international law. 

The result would be that nations which do not manufacture their own 
war materials would have to have on hand a plentiful supply of them 
and would be obliged to make very elaborate preparations in time of 
peace for a future war, the outbreak and extent of which they could not 
well forecast. In the next place, even those nations which manufacture 
war materials would have to have their arsenals well supplied, as they 
would have to rely upon their own resources and could not replete their 
stores by purchase on the market. 

If it be true that the possession of war materials and an equipped 
navy incline a nation to make use of the materials and of its fleet, it 
would appear that Mr. de Souza Dantas* proposal would not promote 
the cause of peace to the extent which he anticipates. Add to this the 
•difficulty of procuring an agreement upon principles of international 
law and the inherent difficulties of the project, at least so far as the 
United States is concerned, it would seem that, however interesting it 
may be in itself, it will nevertheless fail to commend itself either to the 
nations at large or to the United States. 
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THE AMERICAN INSTITUTE OF INTERNATIONAL LAW 

In the last nillmber of the Journal a comment appeared giving the 
aims and purposes of the pr(^x)eed American Institute of International 
Law and stating the progress which had been made toward its organiza- 
tion. The proposal to create such an institution was well received by 
the publicists of every Latin American state, as well as by a large num- 
ber of European publicists, members of the Institute of Intemationcd. 
Law. The constitution and by-laws were approved by the publicists of 
the different American countries to which they were sent, so that on. 
October 12, 1912, the proposers of the Institute, who were then in 
Washington, felt themselves justified in declaring it founded as of the 
date of October 12, 1912. 

The oflScers of the American Institute were selected to serve imtil 
the first meeting, which it is expected will be held in Washington as soon 
as the difficulties incident to the arrangement of such a meeting and the 
great distances which its members will have to travel will permit. The 
officers are Mr. Elihu Root (United States) Honorary President; Mr. 
James Brown Scott (United States) President; Mr. Alejandro Alvarez 
(Chile) Secretary General; Mr. Luis Anderson (Costa Rica) Treasurer. 

It was thought advisable to issue a circular letter to the publicists of 
the American republics who had collaborated in the organization of the 
American Institute, which should state not merely the steps preliminary 
to its foundation, but put in definite and final form the aims and purposes, 
which the proposers had in view and which, with the co-operation of the 
members, can, it is believed, be largely, if not wholly, realized. This- 
circular letter is appended without comment to the present brief notice,, 
in order that the English readers of the Journal, as well as those who 
receive the Spanish edition, may have accurate knowledge of the In* 
stitute which has been created and which, it is hoped, will be a factor 
not merely in the development of international law and the dissemina- 
tion of its principles, but also in drawing together in harmonious co- 
operation the publicists of Pan-America. 

AMERICAN INSTITUTE OP INTERNATIONAL LAW 

[TranBlationl 

Dear Sir and CoUeague: Washington, D. C, October t£, Wig. 

On October 10, 1911, a confidential note was addressed to a certain number of 
publicists of the American nations, in order to learn their opinion upon the time- 
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liness of founding an American Institute of International Law. The idea of creating 
such an Institute was everywhere received with enthusiaam. It was likewise cor- 
dially welcomed in Europe by eminent authorities on international law, and their 
approval was a source of the greatest encouragement to us. Under date of July 4, 
1912, a draft constitution and set of by-laws were laid before the American pub- 
licists. With this document there was sent a new circular, requesting them to inform 
us of their full and complete adherence. It was not long before they so informed us. 
Encouraged by this success and confident of the future, we have therefore decided 
to set to work without further delay. 

A first step was necessary: we have just taken it. On October 12, 1912, the Amer- 
ican Institute of International Law was declared founded at Washington. 

But it is not sufficient to create an institution; the task to be accomplished must 
be determined, the road to be followed must be laid out. In our first note we sketched 
the aim of the new institution; it seems to us advisable to mention it again and to 
lay before you the program which, in our opinion, this aim requires us to carry out. 

I 

The object of the American Institute of International Law is to realize an aspiration 
which has always dominated the political life of the states of the New World: to find 
the means of assuring peace and to tighten the bonds of solidarity which nature and 
history have created between these states. It is a stupendous piece of work and a 
difficult task, but the progress and evolution of the American countries in interna- 
tional life will aid us. 

This aspiration toward the reign of peace is now universal. And the nations 
across the seas are united by it in a conunon desire for its realization. 

It is a conmionplace that the best way to obtain peace is to instruct and strengthen 
public opinion in the sense of justice, as well as to subject existing international rela- 
tions to juridical regulation. But how to conceive and give the proper direction to 
this regulation? 

The complexity of the problems which are foremost in the life of nations henceforth 
gives a new direction to international law. The relations between states are no 
longer, as formerly, of an individualistic or metaphysical character. There is a 
desire to determine in a uniform manner principles which are to-day indefinite or 
divergent. This determination is brought about according to the ideas of existing 
relations, keeping in mind, however, the progress and improvements which civiliza- 
tion permits. 

These characteristics of international law are in very great evidence in the activities 
of the international peace conferences which met at The Hague in 1899 and 1907, the 
latter of which had brought together nearly all the states of the world. After having 
established the principle that they desired ''to extend the empire of law and strengthen 
the sense of international justice'' (preamble to the convention for the peaceful 
settlement of international disputes), they recognized (a fact which is more important) 
that in default of juridical principles, there should be recourse first to the principles 
of international law, and, in their default, to the general principles of justice and 
equity [preamble to the convention concerning the laws and customs of land warfare 
(1907), and convention relative to the establishment of an international prize court 
(1907), Art. 7, section 2). 
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The states of America, perhaps more than the states of Europe, have endeavored 
to bring about, by means of conventions, uniformity in the principles of international 
law. In their agreements they have always been inspired by the ideas of their polit- 
ical life and Uberal, just and fraternal principles. Their desire for a codification of 
international law recently reached the starting-point of its accomplishment. In the 
month of June last, a conference of jurisconsults took place at Rio de Janeiro which, 
after having decided upon the basis of preliminary work, resolved itself into several 
commiaaions in order to strive in all conscience for the accomplishment of the woric 
undertaken. 

II 

Given the direction of modem international law, the institutions which devote 
themselves to the study of this law should necessarily take as a guide for their labors 
this tendency arising from the unanimous will of the- states. 

The new Institute purposes in the first place to aid in the scientific development 
of international law by taking the initiative in establishing its principles and de- 
termining its rules, which are to-day vague or ill-defined, and even non-existent. It 
will endeavor in this regulation, to meet the exigencies of the life of nations and the 
idea of justice and solidarity. 

It will strive also to assure, as much as possible, a unity of thought upon these 
matters, especially among the American nations. Will not this unity be the hap- 
piest prelude to the general agreement of the states, without distinction of continent? 

An eminent jurisconsult, who from the very beginning has lent his aid to our 
undertaking in order to present it to the European pubUc, has very justly said : 

The Second Peace Conference^ by calling to The Hagjue all the states of America, 
established the fact that they did not agree upon certain points. All of them have 
not the same conception either of the law of peace or of the law of war. But how 
can Europe be p)ersuaded of the correctness of American views, if America is not 
already previously convinced? And, on the other hand, with what authority will 
not American propositions be clothed when they proceed, not from such and such a 
state, but from America as a whole, who, having studied them in the American In- 
stitute of International Law, will have voted upon them in Pan American Con- 
ferences? 

That is not, however, the only task that the Institute has given itself. 

The geographical situation, the history and the political life of the states of the 
New World have presented special problems and brought forth conditions of their 
own. 

In the solution of these problems and in the examination of these conditions, the 
general principles universally accepted must be applied, w^hen possible. But, in de- 
fault of such apphcation, it will be proper to enlarge and even to develop these 
principles, following the concept of justice and keeping in mind the express or tacit 
desires of the American states. 

This aspect of international law, which may be called American, in no way implies 
a desire on the part of the Institute to create a special law for its continent different 
from universal international law. In regulating the problems and conditions which 
interest the states of the New World, the new Institute will not be constructing a 
system of its own any more than the Pan-American Conferences have done so. The 
states of America beheve that international law should keep its true physiognomy and 
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its universal character; but it is also their bounden duty to solve together interna- 
tional problems which are clearly American and which have thus far remained un- 
solved. We are happy to state that our eminent European coUeagues, who have 
been kind enough to encourage us in our work, have expressed an opinion upon this 
point which is in conformity with our own. 

In order to carry out its scientific aim, the Institute will aid in the work of codifying 
international law, which the American states have already proposed to undertake. 
It is a stupendous task, which will require a vast amount of preparatory work, ac- 
curate documentation, minute critical study and careful discrimination. But how- 
ever arduous the task may be, it is not impossible. Moreover, a scientific institution 
is in a better position to accomplish this work than official assemblies. 

In certain American countries publications of a kind to faciUtate such a task have 
appeared. Thus, in the United States there is the remarkable Digest of IrUemaiional 
Law of the learned Professor Moore. It is to be desired that all the states take the 
initiative in publishing similar works, of more modest proportions. To facilitate 
the publication of such works the Institute will issue diplomatic documents as well 
as the texts of laws, treaties, arbitral awards, etc., concerning the states of the New 
World, classifying them methodically. 

The codification of international law is not sufficient in itself. Its interpretation 
and application must also be assured. This interpretation and application cannot 
be left to the free will or pleasure of a state. And, in this matter, the influence of the 
old system of civil law, which gave logical argiunentation a preponderant r61e, must 
be avoided, and a practical mind brought to bear, which will render synonymous the 
expressions "law," "justice" and "equity." The necessity of assuring such applica- 
tion and such interpretation of international law did not, indeed, escape the sharp 
eyes of the diplomats who sat at The Hague. They voted, indeed, as an annex to the 
first voeu of the Second Peace Conference, a project having in view the organization 
of a Court of Arbitral Justice. And the first article of this project clearly indicates 
the character of the court; it should be "free and easy of access, composed of judges 
representing the various juridical systems of the world and capable of assuring the 
continuity of arbitral jurisprudence." 

Finally, it will be the purpose of the Institute to form and direct fundamentally 
the public opinion of the American states by becoming, as much as possible, the 
organ of the juridical conscience of their continent. Without public opinion, there 
can be no true international law. International law will find its real support in public 
opinion rather than in force, for public opinion requires that the law which is estab- 
lished shall be applied everywhere. With this end in view, the by-laws of the new 
Institute provide for the establishment of national societies, which will be composed 
of an unlimited number of members. One such society has already been foimded 
in Mexico, and several are in process of formation in other countries. It is our earnest 
hope that the charter members of the Institute in eaqh state will direct all their ef- 
forts to create at onoe this indispensable organ. 

in 

In carrying on its activities according to the tendencies of modem international 
law and keeping in mind the necessities and aspirations of the American continent, 
the new Institute will not be the rival of the older institution, the Institute of Interna- 
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tional Law, but its collaborator. It will assist in preparing and facilitating the tasks 
of both the world conferences and the Pan American conferences. Its establishment 
is timely, for it meets a real necessity. This the European pubUcists well understood, 
since their authoritative word has sustained our efforts from the beginning. We 
include them all in the same grateful thought, because of the kindly interest which 
they have shown in our work. 

Our gratitude must also go forth to our colleagues in America, the members of the 
Third Ck>nmiis8ion of the Conference of Rio de Janeiro, who deigned to honor us with 
a vote of approval by acclamation. 

Finally, Mr. EUhu Root is specially entitled to our profound gratitude. As states- 
man and pubUcist, having ever at heart the promotion of peace and harmony among 
the states of the New World, the eminent jurisconsult has not hesitated to attach 
himself to our cause. He heartily conmicnded our idea, he gave his support without 
reserve to our project; he has given us the most striking proof of his sympathy by 
accepting the honorary presidency of the American Institute of International Law. 
The authority of his name is for us the surest guarantee of success. 

We have the honor to hand you herewith the constitution and by-laws of the new 
Institute, which have been approved by the great majority of the members. Such 
modifications as are deemed necessary will be made at a meeting which we hope will 
soon take place. 

In conformity with the authority which the charter members have given us by 
approving the constitution, the following temporary organization has this day been 
effected: 

Honorary President: Mr. Euhu Root 
President: Mr. Jambs Brown Scott 

Secretary General: Mr. Alejandro Alvarez 
Treasurer: Mr. Luis Anderson. 

We are, etc., 

Jambs Brown Scott. 
Alejandro Alvarez. 



THE THIRD ANNUAL MEETING OF JUDICIAL SETTLEMENT SOCIETY 

The American Society for Judicial Settlement of International Dis- 
putes held its third annual meeting at Washington, December 20-21, 
1912, imder the presidency of His Excellency Simeon E. Baldwin, Gov- 
ernor of CJonnecticut. The society was founded in 1910, for the purpose 
of forwarding the establishment of a truly permanent international 
court.* 

The first annual meeting was devoted to a discussion of the impor- 
tance of judicial settlement of international disputes, the various ways in 

^ For a statement of the aims and purposes of the society, see editorial comment in 
this Journal for January, 1911, Vol. V, p. 193. 
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which a truly permanent court for the trial of such disputes might be 
created and installed at The Hague, and the services which the successful 
operation of such a court would render to nations in controversy over 
questions of a legal nature. At the second annual meeting, held at 
Cincinnati, November 7-8, 1911, the proposed^ treaties of arbitration 
between Great Britain and France, on the one hand, and the United 
States, on the other, were examined. The present meeting, the third in 
the series, devoted itself to the question of the law to be administered 
by such a tribunal. 

At the Friday evening session Governor Baldwin spoke on "The 
International Court, a Natural Incident of the Evolution of the Modem 
World"; the Attorney General of the United States on the "Supreme 
Court of the United States a Prototjrpe of a Court of Nations"; Mr. 
Everett P. Wheeler, of the New York bar, on "The Right to Arbitration 
under the Hague Convention"; Mr. Thomas Willing Balch, of the Phila- 
delphia bar, on "The Advance of International Peace through Legal and 
Judicial Means"; Mr. Joseph E. Davies of the Madison (Wis.) bar, on 
"The American Judiciary and a World-Wide Reign of Law." At the 
Saturday morning session Professor Henry Wade Rogers, Dean of the 
Yale Law School, spoke on "The Essentials of Law to be Applied by an 
International Court"; Mr. Thomas Raebum White, of the Philadelphia 
bar, on "The Immediate Establishment of an International Court of 
Arbitral Justice"; Mr. William CuUen Dennis, of the Washington bar, 
on "The Necessity for an International Code of Arbitral Procedure"; 
Professor Paul S. Reinsch, of the University of Wisconsin, on "The 
Idea of Responsibility for Wrongs as Applied in International Law." 
At the Saturday afternoon session Mr. William B. Homblower, of the 
New York bar, discussed "How far are wars preventable by Judicial 
Arbitration?" Mr. Robert Lansing, of the Watertown (N. Y.) bar, 
"The Relation of International Law to Fundamental Rights"; Professor 
A. L. P. Dennis, of the University of Wisconsin, "The Change in the 
Nature of International Controversies"; and Mr. Omar F. Hershey, of 
the Baltimore bar, "The Line of Least Resistance in the Establishment 
of International Tribunals." 

The proceedings ended with a banquet at the New Willard on Satur- 
day evening, which the President of the United States had hoped to 
attend in person. His absence at Panama prevented this, but he showed 
his deep interest in the society and its aims and purposes by the following 
letter: 



EDITORIAL COMMENT 169 

I am very sorry I cannot be present at the dinner of the Judicial Settlement Society 
on Saturday evening of this week. While I favored strongly the general arbitration 
treaties with Great Britain and France which were submitted by me to the Senate, 
my whole ideal is that of an arbitral court for the settlement of international con- 
troversies, and I favored the general arbitration treaties as a long step toward an 
arbitral court whose jurisdiction should be increased ultimately to include all possible 
disputes of an international character. Such a court is the natural outgrowth of 
treaties of general arbitration between all the nations of the world, and it represents 
the ultimate goal toward which we should be tending. With the hope that the meet- 
ing this year may be as successful as in the past, and may give an additional impetus 
to the cause, believe me. 

Sincerely yours, 
Wm. H. Taft. 

The society has chosen to limit itself to a small portion of a large field, 
but in doing so it brings together distinguished lawyers and judges who 
see in the judicial settlement of international disputes the hope of inter- 
national peace. The proceedings of the first annual meeting have, it b 
believed, crystalized sentiment in favor of a permanent international 
court and, printed in an attractive volume, they have been widely read 
not only at home but abroad, and have been much quoted by foreign 
publicists. The present addresses and discussions will, when published, 
be a further and not less valuable contribution to the general subject, 
for to operate successfully a court must have law, and the essentials of 
this law must be known and understood in advance. 

The officers elected for the ensuing year are the Hon.. Joseph H. 
Choate of New York, President; Dr. Charles W. Eliot of Cambridge, 
Mass., Vice President; Mr. James Brown Scott of Washington, D. C, 
Secretary; Mr. J. G. Schmidlapp of Cincinnati, Ohio, Treasurer. 



SEVENTH ANNUAL MEETING OF THE AMERICAN SOCIETY OF INTERNA- 
TIONAL LAW 

The Seventh Annual Meeting of the American Society of International 
Law will be held, as usual, at Washington during the last week of April 
(April 24-26, 1913) ending with the customary dinner on the evening of 
the 26th. The Program Committee has decided to devote the sessions 
to two subjects: (1) The international use of straits and canals; (2) con- 
sideration and discussion of the report of the Committee on Codification. 
The latter subject has occupied the attention of the Society for the past 
three years, and it is believed that the committee will be in a position 
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to report very considerable progress as to the methods and principles 
of codification. 

The subject is peculiarly timely, because it is exactly fifty years to the 
day since the first successful piece of codification of a branch of inter- 
national law was undertaken and published; namely, Instructions for 
the Oovemment of Armies of the United States in the Field, issued as Gen- 
eral Orders No. 100 on April 24, 1863, and prepared by Francis Lieber, 
then professor at Columbia College. The president's address, which 
will be delivered on the evening of April 24, will deal with Dr. Lieber's 
services to international law and the importance of the instructions 
which, as is well known, served as the basis of the Declaration of Brus- 
sels and influenced profoundly the codification of the usages and customs 
of war on land adopted by the First Hague Peace Conference of 1899 
and revised by the Second Conference of 1907. Mr. Root's address 
therefore will very properly commemorate the publication of the in- 
structions which mark a date in the development of international law. 

The first subject is no less timely, for the international use of straits 
and canals is a matter of the greatest moment not merely to theorists of 
international law, but to the business of the world. The opening of the 
Panama Canal would alone justify a theoretical and practical consid- 
eration of this topic, but the controversy concerning the conditions upon 
which vessels are to be permitted to use it makes a consideration of the 
whole question almost a matter of necessity. The committee in charge 
of the program is unwilling to have the Panama question discussed in a 
partisan spirit and dissociated from the broad question of the interna- 
tional use of straits and canals in general. The entire subject will be 
presented, not merely the problems concerning the Panama Canal. 
Care will be taken to have papers prepared by competent publicists 
dealing with what may be called the national as distinguished from the 
international aspects of the case, so that the proceedings will furnish a 
conspectus of scientific thought on the international use of connecting 
bodies of water, natural as well as artificial. It is hoped that the dis- 
cussions of the members attending will be as interesting and valuable as 
the formal papers and that the proceedings will be a contribution to the 
subject. 
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Ablxeviations: Ann. sc. pcl.y Annales des sciences politiques, Paris; Ann. Vie 
Int.f Annuaire de la Vie Internationale, Brussels; Arch, dipl., Archives Diploma- 
tiques, Paris; B.^ boletin, bulletin, bolletino; P. A. U., bulletin of the Pan- 
American Union, Washington; Clunel, J. de Dr. Int. Priv6, Paris; Doc. dipl.j 
France, Documents diplomatiques; B. ReL Ext., Boletin de Relaciones Exteriores; 
Dr., droit, diritto, derecho; D. 0., Diario Oficial; For. rd.. Foreign Relations of the 
United States; Ga., gazette, gaceta, gazzetta; Cd., Great Britain, ParUamentary 
Papers; Int., international, intemacional, intemazionale; /., journal; J. 0., Journal 
OflBciel, Paris; Ulnt. Sc.j L'Intemationalism Scientifique, The Hague; M&m. dipl.^ 
Memorial diplomatique, Paris; Monit.j Moniteur beige, Brussels; N. R. G., Nouveau 
recueil g6n6rale de trait^s, Leipzig; Q. dipl.^ Questions diplomatiques et coloniales; 
R.f review, revista, revue, rivista; Reichs G., Reichs-Gesetzblatt, Berlin; Stoats., 
Staatsblad, GrQningen; Stale Papers, British and Foreign State Papers, London; 
Stat, at L., United States Statutes at Large; Times, the Times (London); Treaty ser.^ 
Great Britain, Treaty series. 

March, 1912. 

26 Panama — Peru. Convention for the exchange of postal packages 
without declared value, signed at Panama. El Peruano, Sep- 
tember 11. 

April, 1912. 

24 Cuba — Peru. Treaty of friendship, commerce, and navigation 
signed at Lima. B. ReL Ext. (Lima), 4^:86-106. 

June, 1912. 

26-July 19. Meeting of the International Commission of Ameri- 
can Jurists at Rio de Janeiro to prepare drafts of codes of 
public and private international law. Mem. dipl., 50:466; this 
Journal, ^:931-935; Libro Roaado (Salvador), August, 1912. 

July, 1912. 
4 Belgium — Portugal. Ratification of the convention of Jan- 
uary 18, 1912, relative to the establishment of telegraphic rela- 
tions between the Belgian Congo and Angola. B. Uauel, July 4. 

171 
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July, 1912. 

21-28 Third International Congress of American Students, met 
at Lima. P. A. U., S6'A77-4Q1. Former meetings at Monte- 
video, 1908, and Buenos Aires, 1910; the fourth will be held at 
Santiago de Chile. 

22-August 9. Great Britain — Portugal. Agreement by exchange 
of notes at I^isbon, respecting boundaries in East Africa, Barue 
section — from Mazoe River to Latitude 18° 30' S. Treaty aer., 
No. 21, 1912. 

29 Argentine — Uruguay. Protocol r^arding the coasting trade 
signed at Montevideo. D. 0. (Uruguay), September 14. 

Augusty 1912. 
6-12 Seventh International Congress of Medicine met in Lon- 
don. La Vie Int., 1 :133. 

10 Mexico — Salvador. Promulgation by President of Mexico of 
the treaty of extradition signed at Guatemala January 22, 1912. 
P. A. U., 55:647. 

11-18 International Esperantist Congress met at Cracow. La 
Vie Int., 1 :144. 

16 France — Russia. Naval convention signed at St. Petersburg, 

Q. dipl, S4:S10. 

17 Argentine — Italy. Sanitary convention signed at Rome. Q. 

dipl, 3^:312. 

20 Colombia — Great Britain. Protocol signed at Bogota respect- 
ing the application of the treaty of commerce of February 16, 
1866, to certain parts of His British Majesty's dominions. Treaty 
ser., No. 24, 1912. 

21-28 International Congress of Mathematicians met at London. 
Times, August 24; R. Sdentifique, October 12. 

24-31 The Instttute OF International Law met at Christiania. The 
Institute accepted the invitation of the Trustees of the Carnegie 
Endowment for International Peace to serve as General Adviser 
to the Division of International Law. This Journal, ^:939; 
American Political Science R., ^:598; Times, September 4. Next 
meeting, Oxford, 1913. 

26 Argentine — Mexico. Convention signed at Buenos Aires for 
the transportation of diplomatic correspondence. B. Bel. Ext. 
(Buenos Aires), July, 1912. 
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August, 1912. 

27 International Glacier Congress opened at Grenoble. R. 

Scientifiquef September 7. 
28-29 International Dental Federation held its twelfth annual 

meeting at Stockholm. The next International Dental Congress 

will be in London, August, 1914. Times, August 31. 
29 Portugal — Spain. Exchange of notes r^arding the industrial 

use of boundary rivers. Ga. de Madrid, September 17. 

September, 1912. 
4 Portugal — Spain. Spain denounced by note treaty of commerce 

and navigation signed March 27, 1893. Ga. de Madrid, Octo- 
ber 15. 
6-13 Eighth International Congress op Applied Chemistry met 

at Washington and New York. Ulrd. Sc, (74). 
8-15 EucHARiSTic Congress met at Vienna. Times, September 11. 
9 Fourteenth International Congress of Anthropology and 

Prehistoric Archeology met at Geneva. Mim. dipL, 50:514. 
9-13 International Congress for the History of Religions met 

at Leiden. Nation, 95:304:. 
12 Great Britain — Spain. Exchange of notes granting reciprocal 

recognition of tonnage certificates of merchant vessels. Ga, de 

Madrid, October 15. 

16 Hungary — United States. Ratifications exchanged at Wash- 

ington of the copyright treaty signed at Budapest, January 30, 
1912. U. S. Treaty ser,, No. 571. 

17 France — Germany. Exchange at Berlin of ratifications of the 

agreement signed February 2, 1912, concerning the nationality 
of persons in the exchanged African territory. Mim>. dipL, 50:515, 

18-20 Seventeenth Congress of the Interparliamentary Union 
met at Geneva. The next session will be at The Hague. Tim£s, 
September 19, 21. 

19 International Prison Commission holds meeting in Paris to 
make preliminary arrangements for the Congress to be held in 
London in 1915. Times, September 1 1 . 

23-28 Fifteenth International Congress of Hygiene and De- 
mography met at Washington. P, A. U., 35:476; Independent, 
75:805; Mitchell, '*A World*s Congress on Hygiene.'' American 
R. of Rs,, ^:593--596; American Economic R,, 1 :453. 
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September, 1912, 

23-28 Nineteenth International Peace Congress met at Geneva. 
Times, September 24. 

24 First joint meeting of the German and English committees of the 

King Edward VII British-German Foundation held in 
London. Times, September 28. 
24-28 Fifth International Congress of Chambers of Commerce 
met at Boston. Independent, 75:802; P. A. U., 35:469. 

25 International Pharmaceutic Federation met at The Hague. 

R. Sdentifique, September 21. 
28 France — Germany. Declarations signed at Paris regarding 
(1) French Equatorial Africa and the Cameroons; (2) Dahomey 
and Sudan and Togo. Times, September 30; J. 0., Octo- 
ber 10. See conventions of July 23, 1897, and November 4, 
1911. 

October, 1912, 
3-8 International Congress on Radiology and Elbctrology 

met at Prague. R. Sderdifique, September 14. 
4 International Engineering and Machinery Exhibition opened 

at London. Times, October 3. 
8 Balkan States — Turkey. Montenegro declares war against 

Turkey. Russia and Austria address joint note to Bulgaria. 

October 13, identic note to Turkey and identic reply to Russo- 

Austrian note. October 17, Turkey declares war against Bulgaria 

and Servia, and Greece declares war against Turkey. Times, 

October 8 and later. 
&-16 Third International Arcrsological Congress met at Rome. 

Times, October 10. 
15 Italy — Turkey. Protocol of peace preliminaries signed at 

Ouchy. American R. of Rs., 4^:536; Times, October 16, 19, 

partial text. E. Capel Cure, "The Treaty of Lausanne." Na- 

tiand R., 60:576-590. See October 18, below. 

15 International Conference on Time Reckoning opened at the 

Paris Observatory. Science, 36:626. 

16 Fourth International Art Congress met at Rome. Times, 

October 17. 
17-23 International Congress of Comparativb Pathology met at 
Paris. R. Sderdifique, October 5. 
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October, 1912. 

18 Italy — Turkey. Treaty of peace signed at Lausanne. Q. dipL, 

34:570. 
1&-27 First International Congress of Electrocui/ture met at 

Rheims. R. Sderdijique, August 31. 
21-24 International Conference on the Whitb Slave Traffic 

qpened at Brussels. TirmSy October 22. 
26 International Convention for the Regulation of EIxhibi- 

TiONS signed at Berlin. Times, October 28. The conference met 

October 7. 
26-31. Great Britain — Japan. Exchange of notes at Tokyo for 

the reciprocal waiver of consular fees on certificates of origin 

relating to exports. Treaty ser., No. 23, 1912. 
26-November 10. Fourth International Exposition of Aerial 

Locomotion was held at Paris. R, ScientifiqiLe, September 7. 
27-30 Third International Congress of the Periodical Press met 

at Paris. R, Sderdifique, August 24. 
28 China. Protest against the salt gabelle was signed at Peking by the 

eleven Powers, parties to the peace protocol, for presentation to 

the Chinese Government. Times, October 29. 
28 France — Italy. Declaration signed at Paris in reference to 

Morocco and Libya respectively. Times, October 29. 
28 Russia — Turkey. The Hague Tribunal began consideration of 

the Russian claim for interest on deferred indemnity payments. 

Times, October 29. The sentence was rendered November 11. 
30 Brazil — Peru. Mixed Boundary Commission under protocol 

signed at Rio de Janeiro April 30, 1912, began its labors. Presi- 
dent's Message (Lima), July 28, 1912. 
30 Germany — Great Britain. A conference opened at London for 

the promotion of a better understanding between the two coun- 
tries. Times, October 31. 

ADHESIONS. 

Circulation of Automobiles, Paris, October 11, 1909. 

Greece. B, Usuel, July 26. 
The Geneva Convention (Red Cross), July 6, 1906. 

Bulgaria. B. Usuel, June 15. 
The Hague Convention, 1907. 

Luxembourg, I, III-XI, XIII, XIV. 
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Portugal, I-VII, IX-XI, XIII, XIV. 
Boumania, I-XI. All in J, 0., October 27. 
Protection of Literary and Artistic Works, Berlin, November 13, 
1908. 
Great Britain, Denmark. B. XJsvely August 1. 
Already ratified by Germany, Belgium, Spain, France, Haiti, 
Japan, Liberia, Luxembourg, Monaco, Norway, Portugal, 
Switzerland, and Tunis. 
Circulation of Obscene Literature, Paris, May 4, 1910. 
Ratifications: Spain, Germany, Austria-Hungary, Belgium, Den- 
mark, United States, France, Great Britain, Italy, Nether- 
lands, Portugal, Russia, and Switzerland. 
Adhesions: Luxembourg, Norway, German Colonies, Zanzibar, 
Canada, South African Union, Newfoundland, New Zealand, 
and Australia. Ga. de Madrid, September 3. 
Sugar Convention, Brussels, March 17, 1912. 
Switzerland. B. Usuely July 29. 
Sweden. B, Ustiel, August 2. 
Peru. B. Usuel, August 31. 
Great Britain will withdraw in September, 1913. Times, 

August 31. 
Italy, ditto. Q. dipl, 5^:371. 
White Slave Convention, Paris, May 4, 1910. 
Spain, Austria-Hungary, France, Great Britain, Netherlands, 
Russia, and Germany. Ga, de Madrid, September 18. 

Ons G. Stanton. 



PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 

UNITED STATES ^ 

Cop3rright benefits extended to Tunis, Proclamation. October 4, 
1912. 1 p. (No. 1219.) State DepartmerU. 

Cop3rright convention between United States and Hungary; signed 
Budapest. January 30, 1912. 5 p. (Treaty series 571.) [English and 
Hungarian.] State Department. 

Diplomatic service of the United States. Information regarding 
appointments and promotions in. 1912. 13 p. State Department. 

Naturalization laws and regulations. October 1, 1912. 31 p. Immi- 
gration and Naturalization Bureau. Paper, 5c. 

North Atlantic Coast Fisheries arbitration, Agreement between 
United States and Great Britain, adopting with certain modifications 
rules and method of procedure recommended in award of September 7, 
1910; signed Washington, July 20, 1912. 7 p. (Treaty series 572.) 
State Department. 

Panama Canal toll rates, Proclamation. November 13, 1912. 1 p. 
(No. 1225.) State Department. 

Radio commimication. Regulations governing. Ed. Sept. 28, 1912. 
13 p. Navigation Bureau. Paper, 5c. 

Titanic, Report of investigation by British Government into circum- 
stances attending foundering of on April 15, 1912. August 20, 1912. 
88 p. il. (S. doc. 933.) Senate. 

Geo. a. Finch. 

^When prices are g^ven, the document in question may be obtained for the 
amount noted from the Superintendent of Documents, Government Printing 
Office, Washington, D. C. 
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JUDICIAL DECISIONS INVOLVING QUESTIONS OF 

INTERNATIONAL LAW 

RUSSIA VERSUS TURKEY ^ 

Award rendered November 11, 191 2 y by the Arbitral Tribunal constituted 
by virtue of the Arbitration AgreemerU signed at Constantinople between 
Russia and Turkey, July 22/ August 4, l^iO 

By a compromis signed at Constantinople July 22/Augiist 4, 1910, the 
Imperial Government of Russia and the Imperial Ottoman Government 
agreed to submit to an arbitral tribunal the final decision of the following 
questions: 

I. Whether or not the Imperial Ottoman Government must pay the Russian claim- 
ants interest-damages by reason of the dates on which the said government made 
pa3rment of the indenmities determined in pursuance of Article 5 of the Treaty of 
January 27/February 8, 1879, as well as of the Protocol of the same date? 

II. In case the first question is decided in the affirmative, what would be the 
amount of these interest-damages? 

The arbitral tribunal was composed of 

His Excellency Monsieur Lardy, Doctor of Laws, member and former 
president of the Institute of International Law, Envoy Extraordinary 
and Minister Plenipotentiary of Switzerland at Paris, member of the 
Permanent Court of Arbitration, umpire; 

His Excellency Baron Michael von Taube, Assistant Minister of 
Public Instruction of Russia, Councilor of State, Doctor of Laws, as- 
sociate of the Institute of International Law, member of the Permanent 
Court of Arbitration; 

Monsieur Andr6 Mandelstam, First Dragoman of the Imperial Em- 
bassy of Russia at Constantinople, Councilor of State, Doctor of In- 
ternational Law, associate of the Institute of International Law; 

Herante Abro Bey, Licentiate in Law, Legal Counsellor of the Sub- 
lime Porte; and Ahmed R^chid Bey, Licentiate in Law, Legal Counsellor 
of the Sublime Porte; 

* Translated from the French by George D. Gregory, of Washington, D. C. 
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Monsieur Henri Fromageot, Doctor of Laws, associate of the In- 
stitute of International Law, advocate in the Court of Appeals of Paris, 
acted as agent of the Imperial Russian Government and was assisted by 

Monsieur Francis Rey, Doctor of Laws, Secretary of the European 
Commission of the Danube, in the capacity of secretary; 

Monsieur Eklouard Clunet, advocate in the Court of Appeals of Paris, 
member and former president of the Institute of International Law, 
acted as agent of the Imperial Ottoman Government and was assisted 

by 

Monsieur Ernest Roguin, Professor of Comparative Legislation in the 
University of Lausanne, member of the Institute of International Law, 
in the capacity of counsel to the Ottoman Government; 

Monsieur Andr^ Hesse, Doctor of Laws, advocate in the Court of 
Appeals of Paris, in the capacity of counsel to the Ottoman Government; 

Youssouf K^m&l Bey, Professor in the Faculty of Law of Constantino- 
ple, former deputy. Director of the Ottoman Commission of Juridical 
Studies; in the capacity of counsel to the Ottoman Government; 

Monsieur C. Campinchi, advocate in the Court of Appeals of Paris, 
in the capacity of secretary to the agent of the Ottoman Government; 

Baron Michiels van Verdujmen, Secretary General of the Interna- 
tional Bureau of the Permanent Court of Arbitration, acted as Secretary 
General, and 

Jonkheer W. ROell, First Secretary of the International Bureau of the 
Court, attended to the secretariat. 

After a first session at The Hague on February 15, 1911, to arrange 
certain questions of procedure, the cases and counter-cases were duly 
exchanged by the parties and communicated to the arbitrators, who 
declared respectively, as well as the agents of the parties, that they 
waived the right to ask for further information. 

The arbitral tribunal met again at The Hague on October 28, 29, 30, 
31, November 2, 5, and 6, 1912, and after having heard the oral argu- 
ments of the agents and counsel of the parties, made the following 
award: 

Preliminart Question 

In view of the preliminary request of the Imperial Ottoman Gov- 
ernment that the claim of the Imperial Russian Government be declared 
inadmissible without examining the principal question, the tribunal, 
considering that the Imperial Ottoman Government bases this pre- 
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liminary request, in its written demands, upon the fact "that the direct 
creditors for the principal sums adjudged to them were the Russian 
subjects individually, benefiting by a stipulation made in their names, 
either in the preliminaries of peace signed at San Stefano February 19/ 
March 3, 1878, or by Article 5 of the treaty of Constantinople of Jan- 
uary 27/February 8, 1879, or by the protocol of the same date, and that 
their titles in this respect were established by the designative decisions 
of the commission ad hoc which met at the Russian Embassy at Con- 
stantinople, which decisions were communicated to the Sublime Porte; 

"That, under these circumstances, the Imperial Russian Government 
should have proved the survival of the rights of each claimant and the 
identity of the persons entitled at the present time to avail themselves 
of these rights, especially since the transfer of certain of these rights has 
been reported to the Imperial Ottoman Government; 

"That, even admitting that the Russian state was the only direct 
creditor as to the indemnities, the Imperial Russian Government should 
have, nevertheless, made such proof, inasmuch as the said government 
could not deny its duty to transmit to the claimants or their assigns the 
sums which it might obtain in the present suit as moratory interest- 
damages, the claimants appearing, upon this supposition, as benefi- 
ciaries of the stipulation made in their interest, if not as creditors. 

"That, however, the Imperial Russian Government furnished no 
proof as to the identity of the claimants or of their assigns, or as to the 
survival of their claims." (Counter-Reply of Turkey, pp. 81 and 82.) 

Considering that the Imperial Russian Government maintains, on the 
contrary, in its written demands 

"That the debt specified in the treaty of 1879 is, none the less, a debt 
of state to state; that it could not be otherwise as to the responsibility 
resulting from the failure to pay the said debt; that consequently the 
Imperial Russian Government alone is qualified to receipt for it, and, 
for that reason, to receive the sums to be paid to the claimants; that, 
moreover, the Imperial Ottoman Government does not dispute the 
Russian Government's title of direct creditor of the Sublime Porte; 

"That the Imperial Russian Government is acting by virtue of a 
right which it possesses in claiming the interest-damages on account of 
the non-fulfilment of an engagement made with it directly; 

"That it fully proves its rights by establishing the non-fulfilment of 
this engagement, which, moreover, is not disputed, and by presenting 
its title, which is the treaty of 1879 * * *; 
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"That the Sublime Porte, provided with the receipt regularly delivered 
to it by the Imperial Russian Govermnent, has no concern in the allot- 
ment of the sums distributed or to be distributed by the said government 
among its subjects entitled to indemnity; that this is a question of a 
domestic nature with which the Imperial Ottoman Government has 
nothing to do"; (Reply of Russia, pp. 49 and 50). 

Considering that the origin of the claim goes back to a war, an in- 
ternational fact in the first degree; that the source of the indemnity is 
not only an international treaty but a treaty of peace and the agreements 
made with a view to the execution of this treaty of peace; that this treaty 
and these agreements were between Russia and Turkey, settling between 
themselves, state to state, as public and sovereign Powers, a question 
of international law; that the preliminaries of peace included in the 
indemnities "which His Majesty the Emperor of Russia claims that the 
Sublime Porte bound itself to pay to him" the ten million roubles al- 
lowed as damages and interest to Russian subjects who were victims of 
the war in Turkey; that this condition of debt from state to state has 
been confirmed by the fact that the claims were to be examined by a 
purely Russian commission; that the Imperial Russian Government 
has full authority in the matter of conferring, collecting and distribut- 
ing the indemnities, in its capacity as sole creditor; that whether, in 
theory, Russia has acted by virtue of its right to protect its nationals 
or by some other right is a matter of little moment, since it is with the 
Imperial Russian Government alone that the Sublime Porte entered into 
or undertook the engagement the fulfilment of which is demanded; 

Considering that the fulfilment of engagements is, between states, as 
between individuals, the surest commentary on the effectiveness of these 
engagements; 

That, upon the attempt of the Ottoman financial department in 1885 
to impose the proportional stamp-tax required from individuals by the 
Ottoman laws, upon a receipt given by the Russian Embassy at Con- 
stantinople for a payment on account, Russia immediately protested 
and maintained "that the debt was one contracted by the Ottoman to 
the Russian Government " ♦ ♦ ♦ and "not a simple debt between in- 
dividuals arising from a private engagement or contract" (Russian note 
of March 15/27, 1885, Russian Memorandum, Appendix No. 19, p. 19) ; 
that the Sublime Porte did not insist, and that in fact the two parties 
have constantly acted in practice, for more than fifteen years, as if 
Russia was the creditor of Turkey and not of private claimants; 
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That the Sublime Porte has made, without a single exception, all the 
successive payments upon the receipt alone of the Russian Embassy at 
Constantinople, acting in behalf of its government; 

That the Sublime Porte has never asked, upon payments on account, 
if the beneficiaries were still living or who were their assigns at the time, 
or according to what method the payments on account were divided 
among them, leaving this duty entirely to the Imperial Russian Gov- 
ernment; 

Considering that the Sublime Porte contends, in the main, in the 
present litigation, that it is fully released by the payments which it has, 
in fact, made to the Imperial Russian Government alone represented by 
its Embassy, without the participation of the claimants; 

For these reasons decides that , 

The preliminart request is set aside. 

Passing then upon the main question, the arbitral tribunal renders the 
following decision: 



In the Matter or Fact 

The protocol signed at Adrianople January 19/31, 1878, which put 
an end by an armistice to hostilities between Russia and Turkey, con- 
tains the following stipulation: 

5. The Sublime Porte engages to indemnify Russia for the cost of the war and 
the losses that it has been forced to suffer. The character of this indemnity, whether 
pecuniary, territorial or other, will be arranged later. 

Article 19 of the preliminaries of peace signed at San Stefano Feb- 
ruary 19/March 3, 1878, is in these terms: 

The war indemnities and the losses suffered by Russia which His Majesty the 
Emperor of Russia claims, and which the Sublime Porte has engaged to pay to him, 
consist of: (a) 900 million roubles, war expenses; (b) 400 million roubles, damages 
upon the southern coast; (c) 100 million roubles, damages in the Caucasus; (d) ten 
millian rovblea, damages and interest to Russian subjects and institutions in Turkey: 
total 1400 million roubles. 

And further on: 

The ten million roubles daimed as indemnity for Russian subjects and insHttUions 
in Turkey shall be paid as soon as the claims of those interested have been examined by 
the Russian Embassy at Constantinople and transmitted to the Sublime Porte, 
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At the congress of Berlin, at the session of July 2, 1878, Protocol 
No. 11, it was agreed that the ten million roubles in question did not 
concern Europe but only the two interested states, and that they would 
not be mentioned in the treaty between the Powers represented at 
Berlin. Consequently the question was again taken up directly between 
Russia and Turkey, who stipulated, in the final treaty of peace signed 
at Constantinople January 27/February 8, 1879, as follows: 

Art, 6. — The claims of Russian subjects and institutions in Turkey far indemnity 
on account cf damages suffered during the war vriU be paid as soon as they are examined 
by the Russian Embassy at Constantinople and transmitted to the Sublime Porte, The 
total of these claims shaJU in no case exceed 26 ^7 50 flOO francs. Claims may be presented 
to the Sublime Porte beginning one year from the date on which ratifications are exchanged, 
and no claims wUl be admitted which are presented after the expiration of two years from 
that date. 

The same day, January 27/February 8, 1879, in the protocol to the 
treaty of peace, the Russian plenipotentiary. Prince Lobanow, declared 
that the sum of 26,750,000 francs specified in Article V 

constitutes a maximum which the claims could probably never reach; he adds that a 
commission ad hoc will be formed at the Russian Embassy to examine scrupulously the 
claims which are presented to itj and that, according to the instructions of his government, 
an Ottoman delegate can take part in the examination of these claims. 

Ratifications of the treaty of peace were exchanged at St. Peters- 
burg February 9/21, 1879. 

The commission established at the Russian Embassy and composed of 
three Russian officials immediately began its labors. The Ottoman 
commissioner generally abstained from taking part. The total losses of 
Russian subjects was fixed by the commission at 6,186,543 francs. This 
was communicated to the Sublime Porte between October 22/Novem- 
ber 3, 1880, and January 29/February 10, 1881. The sum was not con- 
tested and the Russian Embassy made claim for the payment at the 
same time that it transmitted the final decisions of the commission. 

On September 23, 1881, the embassy transmitted a "petition" of the 
lawyer Rossolato, "special attorney of several Russian subjects*" who 
were to receive indemnities, which petition was addressed to the embassy 
and demanded that the Ottoman Government should come to an under- 
standing with the embassy "within eight days from notification, as to 
the method of payment, " declaring that the said Ottoman Government 
was "held now and henceforth responsible for all interest d^lnages, 
especially the moratory interest." 
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By a convention signed at Constantinople May 2/14, 1882, the two 
governments agreed, Article 1, that the war indemnity, the amount of 
which was fixed at 802,500,000 francs by Article IV of the treaty of peace 
of 1879 after deducting the value of the territory ceded by Turkey, 
should bear no interest and should be paid in one hundred annual instal- 
ments of 350,000 Turkish pounds, approximately 8,000,000 francs. 

On June 19/July 1, 1884, no sum having been paid for the claimants, 
the embassy "makes formal claim for full payment of the indemnities 
which were adjudged to Russian subjects * * *; it will be obliged, 
otherwise, to acknowledge their right to claim, in addition to the prin- 
cipal, interest proportional to the delay in the settlement of their claims." 

On December 19, 1884, the Sublime Porte made a first payment on 
account, of 50,000 Turkish pounds, approximately 1,150,000 francs. 

In 1885 the union of Bulgaria and Eastern Roumelia occurred, as well 
as the Serbo-Bulgarian war. Turkey made no further payment on 
account. A reminding note having been sent in January, 1886, without 
result, the embassy insisted, on February 15/27, 1887. It transmitted a 
"petition" sent to it by Russian claimants, in which they hold the 
Ottoman Government "responsible for this increase of damages caused 
them by the delay in the payment of their indemnities," and the embassy 
adds: "Further postponements will force the Imperial Government to 
make claim in behalf of its nationals for interest on account of the de- 
lays in settling their claims." 

Reminding notes of July and December, 1887, being without effect, 
the embassy complained on January 26/February 7, 1888, that Turkey 
has paid various debts incurred subsequent to its obligations to Russian 
claimants. It recalled the fact that "the arrears amount to the sum of 
about 215,000 Turkish pounds, a single payment of 50,000 Turkish 
pounds having been made out of a total of 265,000 Turkish pounds 
awarded"; it therefore requested "urgently * * * that the simis 
due Russian subjects be immediately, and before every other pay- 
ment, levied upon the amount paid by X * * *" (a debtor of the 
Imperial Ottoman Government). 

On April 22, 1889, Turkey made a second payment on accoimt, of 
50,000 pounds. 

On December 31, 1890/January 12, 1891, the embassy, stating that it 
has been paid only 100,000 pounds out of a total of 265,000, wrote to the 
Sublime Porte that the delay in the settlement of this debt is causing 
the Russian nationals to suffer losses that are continually increasing; it 
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believes, therefore, that it is its duty to request the Sublime Porte "to 
have immediate orders issued by the proper person so that the sum due 
may be paid without delay, as well as the legal interest in regard to which 
(the embassy) had the honor of notifying the Sublime Porte by its note 
of February 15/27, 1887." 

In August, 1891, a further reminder was sent. In October/Novem- 
ber, 1892, the embassy wrote "that matters cannot continue indefinitely 
in this way"; that "the requests of Russian subjects are becoming more 
and more urgent," that "it is the duty of the embassy to act energet- 
ically in their behalf, * * * that it is a question of an indispu- 
table obligation and an international duty to be performed * * *", 
that " the Ottoman Government can no longer offer as excuse the pre- 
carious state of its finances," and concluded by demanding a "prompt 
and final settlement of the debt." 

April 2/14, 1893, a third instalment of 75,000 Turkish pounds was 
paid; the Sublime Porte, in giving notice of this payment on March 27, 
adds that, as to the balance, half of it will be included in the current 
budget and the other half in the next budget; "the question thus settled 
happily ends the incidents to which it had given rise." The Porte 
hoped, therefore, that the embassy would be willing, because of its 
sincere friendly sentiments towards Turkey, to accept definitively the 
tumbeki monopoly, following the example of the other Powers. 

On this occasion, and recalling the fact that the Imperial Russian 
Government "has always shown itself friendly and conciliating in all its 
business pertaining to the financial interests of the Ottoman Empire, " 
the embassy acted on the 30th of the same month in accordance with 
the terms announced in view of the payment, and consented to subject 
Russians engaged in the tumbeki trade in Turkey to the newly created 
arrangement. 

A year later, May 23/June 4, 1894, not having received another in- 
stalment, the ambassador, after having stated the non-performance of 
the "arrangement" to which he had "consented in order to facilitate 
the fulfilment of its obligation by the Ottoman Government, " declared 
that he was "placed in a position which renders it impossible for him to 
accept further promises, arrangements or postponements, " and, "obliged 
to insist that the total of the balance due to Russian subjects, which amounts 
to 91,000 Turkish pounds^ be, without further delay, paid to the em- 
bassy. * * * Recent financial operations have just placed at the 
disposal (of the Sublime Porte) large sums." 



186 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

On October 27 of the same year, 1894, an instalment of 50,000 Turk- 
ish poimdfi was paid, and the Sublime Porte wrote, as early as the third 
of the same month, to the embajssy : " As to the balance of 41,000 Turkish 
pounds, the Ottoman Bank will guarantee payment in the near future." 

In 1896, there was an exchange of correspondence between the Sublime 
Porte and the embassy as to whether the revenues upon which the Otto- 
man Bank was to levy the balance were not already pledged to Russia 
for payment of the war indemnity, properly so called, or whether that 
portion of the revenues over and above the annuity affected by the war 
indemnity could not be used to indemnify Russian subjects who were 
victims of the events of 1877-8. In the course of this correspondence, 
the Sublime Porte pointed out, in the notes which it addressed to the 
embassy on February 11 and May 28, 1896, that the balance due 
amounted to the sum of 43,978 Turkish pounds. 

From 1895 to 1899, serious events occurring in Asia Minor obliged 
Turkey to seek an extension in behalf of the Ottoman Bank, at its re- 
quest; the insurrection of the Druses, the insurrection in Crete which 
was followed by the Graeco-Turkish war of 1897, and insurrections in 
Macedonia, caused Turkey repeatedly to mobilize troops and even 
armies. 

For three years no correspondence was exchanged and when it was 
resumed the Sublime Porte in notes it addressed to the embassy July 19, 
1899, and July 5, 1900, again specified 43,978 Turkish pounds as the 
amount of the balance of the indemnities. On its part, the embassy, 
in its notes of April 25/May 8, 1900, and March 3/l6, 1901, specified the 
same figure, but complained that the orders given in various provinces 
"for the payment of the 43,978 Turkish pounds, the amount of the 
balance of the indemnity due Russian subjects," have not been carried 
out, and that the Ottoman Bank has paid nothing; it urgently requests 
the Sublime Porte kindly to give categorical orders to the proper person 
for the payment, without further delay, of the above-mentioned sums." 

After the Sublime Porte had announced in May, 1901, that the De- 
partment of Finance had been urged to settle the balance of the indem- 
nity during the course of the month, the Ottoman Bank at last advised 
the Russian Embassy on February 24 and May 26, 1902, that it had 
received and was holding at the disposal of the embassy 42,438 Turkish 
pounds of the balance of 43,978 pounds. 

The embassy in acknowledging receipt of this notice two months 
later, June 23/July 6, 1902, remarked to the Sublime Porte, 'Hhat the 
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Imperial Ottoman Government has taken more than twenty years to 
liquidate, and incompletely at that, a debt the immediate settlement of 
which was required from every point of view, a balance of 1,539 Turkish 
pounds still remaining unpaid. Referring, therefore, to its notes of 
September 23, 1881, February 15/27, 1887, and December 31, 1890/ 
January 12, 1891, in regard to the interest to run on the said debt, re- 
maining so long in suspense,'' the embassy transmitted a petition in 
which the claimants claim, in substance, compound interest at 12% 
from January 1, 1881, to March 15, 1887, and at 9% from the latter 
date, when the legal rate of interest was reduced by an Ottoman law. 
The sum claimed by the petitioners amounted in the spring of 1902 to 
some twenty million francs on an original principal of about 6,200,000 
francs. The note concluded as follows: 

The Imperial Embassy is pleased to believe that the Sublime Porte will not hesitate 
to admit in principle the just grounds for the claim set forth in this petition. In 
case, however, the Sublime Porte should raise objections to the amount of the sum 
claimed by the Russian subjects, the Imperial Embassy sees no reason why exam- 
ination of the details should not be deferred to a conmussion composed of Russian 
and Ottoman delegates. 

The Sublime Porte replied on the 17th of the same month, July, 1902, 
that Article V of the treaty of peace of 1879 and the protocol of the same 
date do not provide for interest, and that in the light of the diplomatic 
negotiations which have taken place on the subject, it was far from 
expecting that the claimants would make such demands at the last 
moment, the effect of which would be to reopen a question which was 
happily closed. The embassy replied on February 3/l6, 1903, insisting 
"upon payment of the interest-damages claimed by its subjects. Only 
the amount of the damages could be a matter for investigation.'* In 
reply to a reminding note dated August 2/15, 1903, the Sublime Porte 
maintained its point of view, declaring itself, however, willing to submit 
the question to arbitration at The Hague, in case the claim should be 
insisted upon. 

At the end of four years the embassy accepted this suggestion by a 
note of March 19-April 1, 1908. 

The arbitration agreement was signed at Constantinople July 22/ 
August 4, 1910. 

As to the small sum of 1,539 Turkish pounds, it was, in December, 1902 
placed by the Ottoman Bank at the disposal of the Russian Embassy, 
which refused it, and it remains deposited at the disposal of the embassy. 



188 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 



II 

In the Matter of Law 

1. The Imperial Russian Government bases its demand upon ''the 
responsibility of states for the non-payment of pecuniary debts"; this 
responsibility implies, according to it, "the obligation to pay interest- 
damages and especially interest on sums unduly withheld"; "the obliga- 
tion to pay moratory interest" is "practical proof, in the matter of 
money debts, " of the responsibility of states (Reply of Russia, pp. 27 
and 51). "Failure to recognize these principles would be as contrary 
to the very conception of international law as it would be dangerous to 
the safety of peaceful relations; in fact, by declaring a debtor state ir- 
responsible for the delay which it causes its creditor, it would be ad- 
mitted by that very fact that it need only follow its own whim in making 
payments; * * * the creditor state, on the other hand, would be 
obliged to resort to violence against such a contention * * * and 
to expect nothing from a pretended international law incapable of 
compelling the promiser to keep his word." (Russian Case, p. 29.) 

In other words, and still in the opinion of the Imperial Russian Gov- 
ernment, "it is not a question of conventional interest, that is to say, 
interest arising from a particular stipulation * * * " but that "the 
obligation incumbent upon the Imperial Ottoman Government to pay 
moratory interest arises from the delay in the performance of the act, 
that is to say, the partial non-fulfilment of the stipulations of the treaty 
of peace; this obligation arose indeed, it is true, from the treaty of 1879, 
but it proceeds ex post facto from a new and accidental cause, namely, 
the failure of the Sublime Porte to carry out its contract as it had pledged 
itself to do." (Russian Case, p. 29; Russian Reply, pp. 22 and 27.) 

2. The Imperial Ottoman Government, while admitting in explicit 
terms the general principle of the responsibility of states in the matter 
of the non-fulfilment of their engagements (Counter-Reply, p. 29, 
No. 286, note, and p. 52, No. 358), maintains, on the contrary, that in 
public international law moratory interest does not exist "unless ex- 
pressly stipulated" (Ottoman Counter-Case, p. 31, No. 83, and p. 34, 
No. 95); that a state "is not a debtor like other debtors" (tWd., p. 33, 
No. 90), and that, without attempting to maintain "that no principle 
which is observed between individuals can be applied between states" 
(Ottoman Counter-Reply, p. 26, No. 275), the position sui generis of the 
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state as a public Power must be taken into account; that various legis- 
lative acts (for example, the French law of 1831, which establishes a 
period of five years for the outlawing of state debts; the Roman law 
which lays down the principle ^^Fiscus ex suis contractihus usuras non 
daty" Lex 17, paragr. 5, Digest 22, 1) admit that the debtor state stands 
in a privileged position (Ottoman Counter-Reply, p. 33, No. 92) ; that in 
admitting against a state an implied obligation, not expressly stipulated, 
in extending, for example, to a debtor state the principles of a formal 
demand for payment and its effect in private law, this state would be 
made a "debtor to a greater extent than it would have desired, and there 
would be the risk of compromising the political life of the state, injuring 
its vital interests, upsetting its budget, preventing it from defending 
itself against an insurrection or foreign attack." (Ottoman Counter- 
Case, p. 33, No. 91.) 

Contingently in case responsibility should attach to it, the Imperial 
Ottoman Government concludes that this responsibility consists solely 
in moratory interest, and that interest only from the date of the regular 
formal demand for payment. (Ottoman Counter-Reply, pp. 71 et seq.y 
Nos. 410, et seq,) 

It presents in opposition, moreover, the exceptions of res judicata j of 
force majeure, of the gift character of the indemnities, and of the tacit 
or express renunciation by Russia of the benefit of the legal demand 
for payment. 

3. The questions of law involved in the present litigation, which has 
arisen between states as public Powers subject to international law, 
and these questions being within the province of public law, the law to 
be applied is public international law, or the law of nations, and the 
parties rightly agree upon this point. (Russian Case, p. 32; Ottoman 
Counter-Case, Nos. 47 to 54, p. 18; Russian Reply, p. 18; Ottoman 
Counter-Reply, p. 17, Nos. 244 and 245.) 

4. The demand of the Imperial Russian Government is based upon 
the general principle of the responsibility of states, in support of which 
it has cited a large number of arbitral awards. 

The Sublime Porte, without disputing this general principle, contends 
that it is not subject to its application, but that states have the right 
to an exceptional and privileged position in the special case of re- 
sponsibility in the matter of money debts. 

It declares that the majority of the arbitral precedents cited are of no 
force, as they do not apply to this special category. 
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The Imperial Ottoman Government remarks, in support of its point 
of view, that in theory there is a distinction between various responsi- 
bilities, according to their origin and according to their scope. These 
shades of difference occur especially in the theory of responsibilities in 
the Roman law and in systems of law inspired by the Roman law. In 
the Ottoman Case attention is called to the following distinctions, some 
of which are classic: Responsibilities are, in the first place, divided into 
two categories, according as they arise from an act of violence or a 
quasi-act of violence, or from a contract. Among contractual re- 
sponsibilities there is a further distinction, according as it is a question 
of obligations concerning a prestation of some kmd other than a sum 
of money, or a question of prestations of a purely pecuniary nature, of a 
money debt properly so called. These various categories of respon- 
sibilities are not appreciated in civil law in absolutely the same manner, 
the circumstances giving rise to the responsibility as well as its con- 
sequences being variable. While in the matter of responsibilities arising 
from acts of violence no formality whatever is necessary, in the matter 
of contractual responsibilities a demand in due form of law is always 
required. While in the matter of obligations concerning a prestation 
other than one involving a sum of money, as likewise in the matter of 
acts of violence the reparation for the damage is complete (lucrum cessans 
and damnum emergens), this reparation, in the matter of money debts, is 
restricted legally to interest on the sum due, which interest runs only 
from the date of the demand in due form of law. The interest-images 
are called compensatory , when they are compensation for damage result- 
ing from an act of violence or the non-fulfilment of an obligation. They 
are moratory interest-damages when they are caused by delay in the 
fulfilment of an obligation. Finally, writers call moratory interest interest 
legally allowed in case of delay in the payment of money debts, thus 
distinguishing it from other interest which is sometimes added to the 
money valuation of damages, to fix the total amount of an indemnity, 
this last being called compensatory interest. 

These distinctions in civil law can be explained: In the matter of 
contractual responsibility one has the right to require greater prompt- 
ness on the part of the other contracting party than the victim of an 
unforeseen act of violence could expect. In the matter of money debts, 
the difficulty of estimating the consequences of the demand explains 
why the amount of the damages has been fixed legally 

The argument of the Imperial Ottoman Government consists in 
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maintaining that in public international law special responsibility, con- 
sisting in the payment of moratory interest in case of delay in the settle- 
ment of a money debt, does not exist so far as a debtor state is concerned. 
The Sublime Porte does not dispute the responsibility of states if it is a 
question of compensatory interest, or of interest that might enter into 
the calculation of these compensatory interest-damages. The respon- 
sibility which the Sublime Porte refuses to acknowledge is the interest 
which may result, in the form of interest for delay or moratory interest 
in the restricted sense, from delay in the fulfilment of a pecuniary 
obligation. 

It is necessary to investigate whether these various terms, these ap- 
pellations invented by commentators, correspond to intrinsic differences 
in the very nature of law, differences essentially juridical in the concep- 
tion of responsibility. The tribunal is of the opinion that all interest- 
damages are always reparation, compensation for culpability. From 
this point of view all interest-damages are compensatory, whatever name 
they may be given. Legal interest allowed a creditor for a sum of money 
from the date of the demand in due form of law is the legal compensation 
for the delinquency of a tardy debtor exactly as interest-damages or 
interest allowed in case of an act of violence, of a quasi-act of violence 
or the non-fulfilment of an obligation are compensation for the injury 
suffered by the creditor, the money value of the responsibility of the 
delinquent debtor. Exaggeration of the consequences of civil-law dis- 
tinctions in responsibility is the more' inadmissible because in much 
recent legislation there appears a tendency to lessen or abolish the 
mitigation which the Roman law and its derivatives admitted in the 
matter of responsibility as to money debts. It is certain, indeed, that 
all culpability, whatever may be its origin, is finally valued in money 
and transformed into obligation to pay; it all ends, or can end, in the 
last analysis, in a money debt. The tribunal, therefore, cannot possibly 
perceive essential differences between various responsibilities. Identical 
in their origin — culpability — they are the same in their conse- 
quences — reparation in money. 

The tribunal is, therefore, of the opinion that the general principle of 
the responsibility of states implies a special responsibility in the matter 
of delay in the payment of a money debt, unless the existence of a con- 
trary international custom is proven. 

The Imperial Russian Government and the Sublime Porte brought 
into their arguments a series of arbitral decisions, which have admitted, 
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affirmed and sanctioned the principle of the responsibility of states. The 
Sublime Porte considers nearly all of these decisions without any bear- 
ing on the present case, and eliminates even those in which the arbiter 
has expressly allowed interest on sums of money. The Imperial Otto- 
man Government is of the opinion that in these cases it is a question of 
compensatory interest and sets them aside as having no bearing on the 
present litigation. The tribunal, for the reasons indicated above, is of 
the opinion, on the contrary, that there is no reason why the great 
analogy which exists between the different forms of responsibility should 
not be taken into account; this analogy appears particularly close be- 
tween interest called moratory and interest called compensatory. The 
analogy appears to be complete between the allowance of interest from 
a certain date upon valuing the responsibility in money, and the allow- 
ance of interest on the principal determined by agreement and remain- 
ing unpaid by a delinquent debtor. The only difference is that, in one 
case, the interest is allowed by the judge, since the debt was not exigible, 
and in the other case the amount of the debt was determined by agree- 
ment and the interest becomes exigible automatically in case of demand 
in due form of law. 

To weaken this close analogy, the Sublime Porte must prove the 
existence of a custom, — of precedents in accordance with which mora- 
tory interest in the restricted sense of the word has been refused because 
it was mxyralory interest] or the existence of a custom derogatory, in the 
matter of a pecuniary debt, to the general principles of responsibility. 
The tribunal is of the opinion that such proof not only has not been given, 
but, on the contrary, the Imperial Russian Government has been able 
to reinforce its position by several arbitral awards in which moratory 
interest has been allowed to states, in some cases, it is true, with shades 
of difference, and to a certain extent debatable {Mexioo-Venezuda, 
October 2, 1903, Russian Case, p. 28 and note 5, Ottoman Counter-Case, 
p. 38, No. 107; Colombia-Italy, April 9, 1904, Russian Reply, p. 28 and 
note 7, Ottoman Counter-Reply, p. 58, No. 368; United States-Choctaws, 
Russian Reply, p. 29, Ottoman Counter-Reply, p. 59, No. 369; United 
Stales-Venezuela, December 5, 1885, Russian Reply, p. 28 and note 6). 
To these cases should be added the award made on July 2, 1881, by 
His Majesty the Emperor of Austria in the Mosquitia affair, in the 
sense that the arbitrator in no wise refused moratory interest as such, 
but simply declared that the principal being in the nature of a gift, in- 
terest for deferred payment should not, in the judgment of the arbitrator, 
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be allowed (Russian Reply, p. 28, note 4; Ottoman Counter-Reply, 
p. 55, No. 365, note). 

It remains to examine the question whether the Sublime Porte has 
any groimds for maintaining that a debtor state is not like other debtors, 
that it cannot be a " debtor to a greater extent than it may have wished," 
and that by binding it with obligations which it has not stipulated, for 
example the responsibilities of a private debtor, there is the risk of 
compromising its finances and even its political existence. 

When the tribunal has admitted that no essential differences dis- 
tinguish the various responsibilities of states from each other, that all 
are resolved or finally may be resolved into the payment of a sum of 
money, and that international custom and precedents accord with these 
principles, it must be concluded that the responsibility of states can 
be denied or admitted only in its entirety and not in part; thenceforth 
it would not be possible for the tribunal to declare this responsibility 
inapplicable in the matter of money debts without extending this in- 
applicability to all the other categories of responsibilities. 

If a state is condemned to compensatory interest damages because 
of an act of violence or the non-fulfilment of an obligation, it is a debtor 
to a d^ree which it may not have voluntarily stipulated, even more so 
than in case of delay in the payment of a conventional money debt. As 
to the effects of these responsibilities upon the finances of a debtor state, 
they might indeed be just as serious, if not more so, if it were a question 
of interest damages which the Sublime Porte calls compensatory, as 
when it is simply a question of moratory interest in the restricted sense 
of the word. Moreover, however little the responsibility may imperil the 
existence of the state, it would constitute a case ol force majeure which 
could be pleaded in public international law as well as by a private debtor. 

The tribunal is, therefore, of the opinion that the Sublime Porte, 
who has explicitly accepted the principle of the responsibility of states, 
has no groimds for demanding an exception to this responsibility in the 
matter of money debts by pleading its character of public Power and the 
political and financial consequences of this responsibility. 

5. To determine in what this special responsibility, which is incumbent 
upon a state debtor for a clear and exigible conventional debt, consists, 
it is now necessary to examine, proceeding by analogy as in the case of 
the arbitral awards which have been pleaded, the general principles of 
public and private law in this matter, as much from the point of view, 
of the extent of this responsibility as of the contrary exceptions. 
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All the private legislation of the states forming the European con- 
cert admits, as did formerly the Roman law, the obligation to pay at 
least interest for delayed payments as legal indemnity when it is a ques- 
tion of the non-fulfilment of an obligation consisting in the payment 
of a sum of money fixed by convention, clear and exigible, such interest 
to be paid at least from the date of the demand made upon the debtor 
in due form of law. Some of this legislation goes farther and considers 
that such demand is already made upon the debtor on the date when 
the debt falls due, or admits complete reparation for damages instead 
of simple legal interest. 

If most legislation, following the example of the Roman Law, requires 
an express demand in due form of law, it is because the creditor on his 
part is in default for lack of diligence inasmuch as he does not demand 
payment of a clear and exigible sum. 

The Imperial Russian Government (Case, p. 32) itself admits, in 
favor of the necessity of a demand in due form of law, that, in equity, 
it may be expedient "not to take by surprise a debtor state liable to 
moratory interest, when no notice has been given to remind it to carry 
out its engagements." Writers (for example, Heflfter, International Law 
of Europe J paragraph 94) remark that, in "the execution of a public 
treaty, we must proceed with moderation and equity, according to the 
maxim that we must treat others as we wish to be treated ourselves. 
We must, therefore, grant reasonable extensions, so that the obligated 
party may suffer the least possible injury. The obligated party may 
await the creditor's demand in due form of law before being held re- 
sponsible for delay, provided it is not a question of prestations the per- 
formance of which is expressly stipulated for a fixed time." See also 
M^rignhac, Treatise on International Arbitration, Paris, 1895, p. 290. 

A number of international arbitral awards have admitted that, even 
when it is a question of interest-damages for deferred payments, there is 
no occasion to have it nm from the date of the damageable fact (United 
States v. Venezuela, Orinoco, Hague award of October 25, 1910, protocols, 
p. 59; United States v. Chile, May 16, 1863, award of His Majesty the 
King of the Belgians Leopold I, Lafontaine, PorSicrisie, p. 36, column 2 
And page 37, column 1 ; Germany v. Venezuela, Arrangement of May 7, 
1903, Ralston & Doyle, Venezuelan Arbitrations, Washington, 1904, 
pp. 520 to 523; United States v. Venezusla, December 6, 1886, Moore, 
Digest of International Arbitrations, p. 3545 and p. 3567, Vol. 4, etc.). 

Hence there is no occasion, and it would be contrary to equity, to 
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assume that a debtor state is subject to stricter responsibility than a 
private debtor in most European legislation. Equity requires, as its 
theory indicates and as the Imperial Russian Government itself admits, 
that there shall be notice, demand in due form of law addressed to the 
debtor, for a sum which does not bear interest. The same reasons re- 
quire that the demand in due form of law shall mention expressly the 
interest, and combine to set aside responsibility for more than simple 
legal interest. 

It is seen from the correspondence submitted, that the Imperial Rus« 
sian Government has expressly and in absolutely categorical terms de- 
manded payment from the Sublime Porte of the principal and " interest, " 
by the note of its embassy at Constantinople, dated December 31, 1890/ 
January 12, 1891. Diplomatic channels are the normal and regular 
means of communication between states in their relations governed by 
international law. This demand for payment is, therefore, regular and 
in due form. 

The Imperial Ottoman Government must, consequently, be held 
responsible for the interest for delayed payments from the date of the 
receipt of this demand in due form of law. 

The Imperial Ottoman Government pleads, in case responsibility is 
imposed upon it, various exceptions, the scope of which remains to be 
examined: 

6. The exception of force majeure, cited as of the first importance, may 
be pleaded in opposition in public as well as in private international 
law. International law must adapt itself to political necessities. The 
Imperial Russian Government expressly admits (Russian Reply, p. 33 
and note 2) that the obligation of a state to carry out treaties may give 
way "if the very existence of the state should be in danger, if the ob- 
servance of the international duty is * * * 'self-destructive.'" 

It is incontestable that the Sublime Porte proves, by means of the 
exception oi force majeure (Ottoman Counter-Reply, p. 43, Nos. 119 to 
128, Ottoman Counter-Reply, p. 64, Nos. 382 to 398 and p. 87) that 
Turkey was, from 1881 to 1902, in the midst of financial difficulties of 
the utmost seriousness, increased by domestic and foreign events (in- 
surrections and wars) which forced it to make special application of a 
large part of its revenues, to imdergo foreign control as to part of its 
finances, to grant even a moraiorium to the Ottoman Bank, and, gener- 
ally, it was placed in a position where it could meet its engagements 
only with delay and postponements, and even then at great sacrifice. 
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But it is asserted, on the other hand, that during this same period and 
especially following the creation of the Ottoman Bank, Turkey was able 
to obtain loans at favorable rates, redeem other loans, and, finally, pay 
off a large part of its public debt, estimated at 350,000,000 francs 
(Russian Reply, p. 37). It would clearly be exaggeration to admit that 
the payment (or the obtaining of a loan for the payment) of the com- 
paratively small sum of about six million francs due the Russian claim- 
ants would imperil the existence of the Ottoman Empire or seriously 
compromise its internal or external situation. The exception of force 
majeure cannot, therefore, be admitted. 

7. The Sublime Porte maintains then ''that the acknowledgment of a 
principal debt to the Russian claimants constituted a gift agreed upon in 
their interest between the two governments" (Counter-Reply, No. 263, 
p. 19; No. 331, p. 44; No. 365, p. 55, and conclusions, p. 87). It remarks 
that the German civil code, paragraph 522, the Germanic common law, 
Austrian jurisprudence and the Roman law, pleaded on suppletory 
grounds (Law 16 prsemium, Digest 22, 1) forbid the imposition of 
moratory interest in the xase of a donation. It cites, especially, the 
arbitral award made on July 2, 1881, by His Majesty the Emperor of 
Austria in the Mosquitia affair between Great Britain and Nicaragua. 

In this affair Great Britain had renounced by a treaty of 1860 its 
protectorate over Mosquitia, had given up the city of Grey Town (San 
Juan del Norte) and had recognized the sovereignty of Nicaragua over 
Mosquitia, stipulating that this republic should pay for ten years to the 
chief of the Mosquitians an annual sum of 5,000 dollars, to facilitate the 
establishment of self-government in his territories. It was not long be- 
fore this annuity ceased to be paid. In the opinion of the arbitrator, the 
chief of the Mosquitians was receiving the benefit of a veritable gift, 
claimed in his behalf from Nicaragua by the British Government, which 
had made political sacrifices in giving up its protectorate and the port of 
Grey Town. In the opinion of the tribunal, the Russian claimants suf- 
fered damages, — were victims of acts of war. Turkey bound itself to 
reimburse the amount of these damages to all the Russian victims who 
might prove their injury to the satisfaction of the conmiission estab- 
lished at the Russian Embassy at Constantinople. The decisions of 
this commission were not contested and it is not incumbent upon the 
arbitral tribimal to examine into them again or to deride whether or not 
they were too liberal. If the indemnification by Turkey of the Russian 
victims of war operations was not compulsory in the common law of na- 
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tions, it is in nowise contrary to that law and can be considered as the 
transformation of a moral duty into a juridical obligation by a treaty 
of peace, under conditions analogous to a war indemnity properly so 
called. In all the thirty years' diplomatic correspondence over this 
affair, the Russian victims of war operations have always been consid- 
ered by the two parties signatory to the agreements of 1878-1879 as 
claimants and not as donees. Finally, Turkey has obtained value 
received for its pretended gift by the fact that hostilities have ceased 
(Russian Reply, p. 50, paragraph 2). It is, therefore, not possible to 
admit the existence of an act of generosity, and still less of a gift, and 
it is consequently superfluous to inquire whether in public international 
law donors should receive the benefit of exemption from moratory in- 
terest, established for their benefit by certain private legislation. 

8. The Sublime Porte pleads the exception of res judicata, support- 
ing its position upon the fact that three claimants have asked the com- 
mission established at the Russian Embassy at Constantinople for in- 
terest to the time of complete payment, that the commission set aside 
their request, and that this negative action would certainly have inter- 
vened in the case of the other claimants who have not claimed such in- 
terest. (Ottoman Counter-Reply, p. 86.) 

This exception cannot be admitted because, even granting that the 
Constantinople commission may be considered as a tribunal, the question 
now pending is whether interest damages are due, a posteriori, by reason 
of the dates on which the indemnities fixed from 1878-81 by the com- 
mission were paid. But that commission did not decide and could not 
have decided this question. 

9. The Sublime Porte pleads, as a last exception, the fact **that it was 
understood, tacitly and indeed expressly, in the course of the eleven or 
twelve last years of diplomatic correspondence, that Russia did not 
claim interest or interest-damages of any kind which would have been a 
burden to the Ottoman Empire," and "that the Imperial Russian Gov- 
ernment, when once the entire principal was placed at its disposal, could 
not validly bring up again in a one-sided manner the understanding 
agreed to by it" (Ottoman Counter-Reply, pp. 89-91). 

The Imperial Ottoman Government remarks, and justly, that if Russia 
sent to Constantinople through diplomatic channels, on December 31, 
1890/January 12, 1891, a regular demand for payment of the principal 
and interest, it follows, on the other hand, from the subsequent corre- 
spondence, that at the time of the payments on account, no interest 
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reservation appeared in the receipts given by the embassy, and the 
embassy never considered the sums received as interest. It also follows 
that the parties not only mapped out plans to bring about payment, but 
abstained from mentioning interest during a period of some ten years. 
It follows, above all, that the two governments interpreted in the same 
manner the term balance of the indemnity; that this term, used for the 
first time by the Ottoman Ministry of Foreign Affairs in its communi- 
cation of March 27, 1893, frequently recurs thereafter; that the two 
governments have constantly meant by the word balance the portion 
of the principal remaining due on the date the notes were exchanged, 
which sets aside moratory interest; that the Russian Ambassador at 
Constantinople wrote on May 23/June 4, 1894: "I am obliged to insist 
that the total of the balance due Russian subjects, which amounts to 
91,000 Turkish pounds, be, without further delay, paid to the embassy, 
in order to give satisfaction to the just complaints and claims of those in- 
terested * * * and thus really put an end — to use Your Excellency's 
expression — to the incidents to which it had given rise"; that this sum 
of 91,000 Turkish pounds was exactly the sum which was then due on 
the principal and that thus moratory interest was not considered; that 
on October 3rd of the same year, 1894, Turkey, about to make a pay- 
ment on account, of 50,000 pounds, announced to the embassy, without 
meeting with any objections, that the Ottoman Bank ''will guarantee 
payment of the balance of 41,000 Turkish pounds"; that on January 13/ 
25, 1896, the embassy again used the same term, balance of the indem- 
nity ^ in protesting against the handing over by Turkey to the Ottoman 
Bank assignments of revenues which were already pledged to the Im- 
perial Russian Government for the payment of the war indemnity; that 
on February 11th of the same year, 1896, at the time of the discussion 
of the resources to be furnished to the Ottoman Bank, the Sublime Porte 
mentioned, in a note addressed to the embassy, "the 43,978 Turkish 
pounds, representing the balance of the indemnity"; that a few days 
later, February 10/22, the embassy replied, making use of the same 
words balance of the indemnity; and that on May 28th the Ottoman 
Ministry of Foreign Affairs mentioned once more "the sum of 43,978 
Turkish pounds representing the said balance"; that the same was true 
of a note of the embassy dated April 25/May 8, 1900, although more 
than four years had elapsed between this communication and the com- 
munication of 1896, and that the question of interest should have been 
again called to attention in some way after so long an interval; that this 
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same expression, balance of the indemnity ^ appears in the note of the 
Sublime Porte of July 5, 1900; that, finally, on March 3/16, 1901, the 
Russian Embassy, after having stated that the Ottoman Bank had not 
supplied further funds "for the payment of the 43,978 Turkish pounds, 
the amount of the balance of the indemnity due to Russian subjects," 
asked that categorical orders be sent to the proper person "for the pay- 
ment without further delay *of the above mentioned sums'"; that this 
balance, or practically this amount, having been held by the Ottoman 
Bank at the disposal of the embassy, it was not until several months 
later, June 23/July 6, that the embassy transmitted to the Sublime Porte 
a request of "those interested," demanding payment of some twenty 
million francs for interest on account of delayed payments, expressing 
the hope that the Sublime Porte "will not hesitate to recognize in prin- 
ciple the just grounds for the claim," except "to refer the examination 
of the details to a" mixed Russo-Turkish "commission"; that in short, 
for eleven years and more, and up to a date after the payment of the 
balance of the principal, there had not only not been a question of in- 
terest between the two governments, but mention had been made again 
and again of only the balance of the principal. 

When the tribunal recognized that, according to the general prin- 
ciples and custom of public international law, there was a similarity be- 
tween the condition of a state and that of an individual, which are 
debtors for a clear and exigible conventional sum, it is equitable and 
juridical also to apply by analogy the principles of private law common 
to cases where the demand for payment must be considered as removed 
and the benefit to be derived therefrom as eliminated. In private law, 
the effects of demand for payment are eliminated when the creditor, 
after having made legal demand upon the debtor, grants one or more 
extensions for the payment of the principal obligation, without reserving 
the rights acquired by the legal demand (TouUier-Duvergier, Droit 
fran^iSf vol. Ill, p. 159, No. 256), or again, when "the creditor does not 
follow up the summons to the debtor," and "these rules apply to 
interest-damages and also to interest due for the non-fulfilment of an 
obligation * * * or for delay in its fulfilment" (Duranton, Droit Jr an- 
qais^ X, p. 470; Aubry and Rau, Droit Civil, 1871, IV, p. 99; Bemey, 
De la demeure, etc., Lausanne, 1886, p. 62; Windscheid, Lehrhuch des 
PandektenreMs, 1879, p. 99; Demolombe X, p. 49; Larombidre I art., 
1139, No. 22, etc.). 

In the relations between the Imperial Russian Government and the 
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Sublime Porte, Russia therefore renounced its right to interest, since 
its embassy repeatedly accepted without discussion or reservation and 
mentioned again and again in its own diplomatic correspondence the 
amount of the balance of the indemnity as identical with the amount of 
the balance of the principal. In other words, the correspondence of the 
last few years proves that the two parties interpreted, in fact, the acts of 
1879 as implying that the payment of the balance of the principal and 
the payment of the balance to which the claimants had a right were 
identical, and this implied the relinquishment of the right to interest 
or moratory interest damages. 

The Imperial Russian Government cannot, when the principal of the 
indemnity has been paid or placed at its disposal, validly reconsider 
one-sidedly an interpretation accepted and practised in its name by its 
embassy. 



Ill 

In Conclusion 

The arbitral tribunal^ basing its conclusion upon the statements of law 
and fact which precede^ is of the opinion 

Thai in principle the Imperial Ottoman Government vhis liable to mora" 
tory indemnities to the Imperial Russian Government from December SI, 
1890/January 12, 1891 ^ the date of the receipt of the explicit and regular 
demand for payment, 

Bui thai, in fad, the benefit to the Imperial Russian Government of this 
legal demand having ceased as a resuU of the subsequent relinquishment by 
its embassy at Constantinople, the Imperial Ottoman Government is not 
held liable to pay interest-damages by reckon of the dates on which the pay^ 
merit of the indemnities was made. 

And, consequently, 

Decides 

That a negative reply is made to Question 1 of Article 3 of the eon^ 
promis, thus stated: "Whether or not the Imperial Ottoman Govern- 
ment must pay the Russian claimants interest-damages by reason of 
the dates on which the said government made payment of the indemnities 



DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL LAW 201 

determined in pursuance of Article 5 of the treaty of January 27/Fel> 
ruary 8, 1879, as well as of the protocol of the same date?" 

Done at The Hague, in the building of the Permanent Court of Ar- 
bitration, November 11, 1912. 

Lardy, President. 

MicHiELS VAN Verduynen, Secretary General, 

RoELL, Secretary. 



BOOK REVIEWS 

UAsile interne devant le Droit International. By Dr. C. M. Tobar y 
Borgofio. Paris: V. Giard & E. Bridre. pp. 367. 

The purpose of the author is primarily to develop the history of the 
right of asylum. To this end, he begins with the earliest cities of refuge 
and traces the political and religious idea involved in their existence down 
to the present, particularly devoting himself to the modem development 
illustrated in the reception by legations and consulates of those who flee 
from arrest for supposed political offenses. Although a South American, 
the design of the author is to attack from the standpoint of logic, as well 
as of precedent-, the rightfulness of recourse to such asylum. His open- 
ing chapter indicates very well the underlying idea of the book. " In- 
ternational law,*' he says, "notwithstanding the inequality of countries, 
should apply to all alike, since it is the expression of reason and justice; 
so that were another rule adopted, international law would disappear, 
for it would become unjust and irrational. This is why we have under- 
taken to consider the right of asylum, which has disappeared in Europe, 
and which, however, some desire to preserve perpetually in Latin Amer- 
ica, creating thus, between free and independent, and consequently 
equal, countries an impossil)le and unjust legal distinct\on. Diplomatic 
asylum, serving no purpose in international politics, and being, on the 
other hand, an institution which places certain countries in a juridical 
condition inferior to others, is absurd and unjust.'' 

The author asks himself whether the abolition of the right of asylum 
is proper and feasible. His answer is in the affirmative, and he believes, 
evidently, that the abolition of the right of asylum would have a ma- 
terial effect in doing away with the revolutions which still continue to 
curse some of the countries of South America. 

The work under consideration is a large storehouse of information 
relative to modem instances of resort to the right of asylum and of 
illustrations of the attitude of various nations with regard thereto. A 
student of the subject should, however, supplement this work by refer- 
ence to Moore's Intemaiional Law Digest^ with which, apparently, the 
author is unacquainted, but which gives in detail the American position 
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on the subject. After all, although the general attitude of the American 
Government has been hostile to the right of asylum and in this respect 
in accord with the ideas of the author, nevertheless, American Secretaries 
of State, as well as the author himself, have recognized the fact that 
certain South and Central American countries appear to acknowledge 
its existence and allow their actions to be controlled thereby, and that 
considerations of humanity still justify a recognition of the right, how- 
ever slim its foundation in abstract law. Jackson H. Ralston. 

The Betrayal. By Admiral Lord Charles Beresford, R. N., M. P. Lon- 
don: P. S. King & Son. pp. 279, 2s. 6d. 

Lord Charles Beresford has had a brilliant career as a naval officer, 
and in his endeavors for the establishment of a Naval Intelligence Office 
and a War Staff has rendered great service to his country. His views^ 
upon naval matters should be received with respect and proper con- 
sideration, but when he comes to deal with matters considering interna- 
tional war rights and international law he can be recognized as an old 
time English naval officer of the school of the /orc6 majeure. He has not 
recognized the fact that times have changed, that England is now more 
of a neutral than a belligerent and that there are other naval Powers in 
existence that possess strong navies and are ready to be tenacious as to* 
their commercial and neutral as well as belligerent rights. 

It is not our purpose to discuss the views advanced and the criticism 
made as to the naval policy pure and simple of Great Britain, but when 
the author discusses the question of the Declaration of London he comes 
within the domain of the purposes of this Journal, that of international 
law. 

The discussion following the formation of the Declaration of London 
and the introduction of the proposed Naval Prize Law has served a good 
purpose in making known to the casual Englishman and, above all, to the 
casual English naval officer, that there was a thing called international 
law which existed outside of national wishes and the naval regulations. 
Dr. A. Pearce Higgins, of London, who has written the best work on the 
Hague Conferences and the Naval Conference of London published 
abroad, says that "the recent discussions on the Declaration of London 
and the Naval Prize Bill by drawing attention to the importance of 
International Law have, I think, gone a long way towards breaking 
down the hitherto prevailing idea that the law of nations is the concern 
of only a few specialists." 
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Concerning the composition of the London Naval Conference, Lord 
Charles is somewhat in error in his statement that the rules and regula- 
tions composing the Declaration of London " were drawn by Foreign Office 
clerks according to the suggestions of alien jurists.*' Out of the thirty- 
seven (37) delegates composing the conference, fifteen were naval officers, 
three of whom were chiefs of delegation. The British delegation con- 
tained two naval officers of high rank out of the five composing the 
delegation. Both of these officers had the rank of Rear Admiral and one 
was at the time Chief of the Office of Naval Intelligence, appointed to this 
position on account of those peculiar qualities which made Lord Charles 
Beresford himself so distinguished as the pioneer Chief of Naval Latelli- 
gence of the British Navy. The other naval officer, Sir Charles Ottley, 
had not only been a Chief of the Office of Naval Intelligence, but was 
at the time the Secretary of the Council for Imperial Defense, a position 
approaching that of Chief of the Imperial General Staff for war purposes. 
The reviewer can assure Lord Charles that these officers were far from 
being dummies in the conference. Their views were frequently given 
and commanded attention, and justly so on account of the merits of their 
arguments and statements. I seriously doubt whether anything was 
acceded to by the British delegation in opposition to their professional 
views. 

But great as the weight of the English delegation was in this confer- 
ence, it must be remembered that the conference was an intemational 
one and the other delegations had both voice and vote and could not 
be compelled to agree with what they did not think in accord with their 
national interests. 

But allowing for all that is lacking, the Declaration of London stands 
out as a great instrument of great value and force, whether ratified or 
not by England. It has clarified the atmosphere as to the most im- 
portant of neutral and belligerent rights and has become a foundation 
for naval codification of rules of war, making its advent of the highest 
value. 

The impetuous nature of the author of the book under review is shown 
to an amusing extent in his statement regarding what may be called the 
"Deerhound" article in one of the Hague conventions of 1907, by which 
the victor in a naval contest assumes, if he wishes, the control over the 
sick, wounded and shipwrecked men of the defeated enemy. Certainly 
with us we have never conceded the right of a neutral vessel like the 
^^Deerhound'' to take away the unharmed commander, like Semmes 
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of the Alabama, and if Lord Charles were placed in the same circum- 
stances with a defeated German Admiral, I am sure he would not use 
the extravagant language that the provisions of the convention treating 
of this matter were "despicable and wicked." C. H. Stockton. 

The Japanese Naiion, Its Land, Its People and Its Life, With special 
consideration to its relations with the United States. By Inazo 
Nitobe. New York: G. P. Putnam's Sons. pp. xii, 334. $2.00. 

Dr. Nitobe is one of Japan's greatest scholars, educators and states- 
men. He is a graduate of Johns Hopkins University and has married 
an American wife. He has always been one of America's stanchest 
friends in Japan and from his early youth his ideal has ever been to be 
"a span across the Pacific." He is best known in this country and in 
Europe as the author of Bushido, a remarkable interpretation of the 
"soul of Japan" which has been translated into many languages and 
has had a profound influence on Western thought. 

His present compact volume of 334 pages is based on a series of 
lectures delivered last year before six American universities, — Brown, 
Columbia, Johns Hopkins, Virginia, Illinois and Minnesota. These 
universities had united with the Japanese government in arranging a 
yearly exchange of lectures between the two countries by distinguished 
American and Japanese scholars and men of affairs. Dr. Nitobe in- 
augurated the movement last year in the United States. This year 
Dr. Hamilton W. Mabie of New York returns the visit by lecturing in 
Japan. The six American universities, however, have now relinquished 
their part in the exchange to the Carnegie Endowment for International 
Peace. The Endowment proposes that future Japanese lecturers shall 
broaden their visits so as to take in other universities than the original 
six. 

Though Dr. Nitobe's stay in each American university was very brief, 
it will be a pleasure for his countrymen to remember that wherever he 
went he made a remarkably favorable impression. He addressed 
audiences aggregating over forty thousand men and women and came 
into direct contact with all sorts and conditions of people. On his return 
to Japan he will undoubtedly be considered an authority on the United 
States for the rest of his life and will be ever ready to educate the public 
opinion of his countrymen on America and things American. 

The book under review, like Bushido, is written with a purity of style 
and wealth of allusion that is simply marvelous in a Japanese. In- 
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deed it is not stretching the truth to aver that Dr. Nitobe is one of the 
foremost of living writers of English. The volume is divided into twelve 
chapters, which cover moral, mental, physical, religious, educational, 
economic and historical Japan and her relations to the United States. 
Each chapter is sane, sound and suggestive, though written of course 
from the Japanese standpoint. On the whole it is the best popular in- 
terpretation and picture of Japan yet written and as such ought to have 
a wide influence in this country. It is an embassy of peace and good will 
from the East to the West. BjiMruros Holt. 

Foreign Companies and other Corporaiions. By E. Hilton Young. Cam- 
bridge University Press: 1912. pp. xii, 332. $4.00 net. 

The author treats his subject under two headings, that of private 
international law (Part I) and that of English law (Part II). Upon 
closer examination we find that the entire book deals with problems of 
private international law; the first part, from the point of view of logical 
reasoning, and the second, from that of English legislation and juris- 
prudence. 

This division lends itself admirably to a comparative study of the 
laws of the various countries upon the subject of the nationality and 
domicile of "juristic persons." The author uses the latter term as it is 
employed in the writings of Continental authorities, in order to denote 
all the forms of association recognized as entities in law. The various 
systems for determining nationality are discussed seriatim. Thus, 
Vareilles-Sommi^res would nationalize the entity in the state to which a 
majority of its members belong; Thaller, in the state in which a majority 
of its capital was first subscribed; Lyon-Caen and Renault, in the state 
where its principal business is being conducted. The author is opposed 
to all of these, as well as to the general English and American rule by 
which nationality is determined by the country or state of organization. 
Of course, "nationality" (and "domicile") are used here in a very special 
sense in order to indicate that the rights and duties of the entity and its 
members are controlled by a certain system of law. "Domesticity" 
would be more accurate. 

The author favors the principle that juristic persons should be deemed 
domestic in the country in which the center of administrative business 
is situated. This view he fortifies with argument and example. Indeed, 
he is sufficiently logical, as well as sufficiently sincere, to carry the argu- 
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ment to the point where it becomes obvious that the principle will not 
serve as a general rule for corporations at all; at least not in a real world, 
wherein legislatures persist in enacting laws to regulate the Ufe of 
creatures created according to their own laws, rather than recognize that 
creatures may also exist and do business locally, though bom under 
a different legal regime. Mr. Young exclaims laconically: "A peg cast 
in a round mould cannot be fitted into a square hole." In other words, 
it is difficult to apply the law of the state of the center of administrative 
business when the entity has been conceived in a foreign state and 
breathes through organs created by a wholly different system of law. 
Yet, rather than surrender the principle evolved from all his mass of 
logic, the author remarks sadly, but stolidly, that though practical diffi- 
culties are in the way, they do not aflfect its validity. 

But the author has not made the most of his own principle from the 
practical point of view. Nowhere do we find a suggestion that the 
nationality of corporations might well be referred to the center of ad- 
ministrative business, when nationality becomes important to determine 
the enemy character of goods captured in time of war. Perhaps he did 
not consider itwithin the purview of his subject; yet it is a matter of 
great importance to private rights. The London Naval Conference 
considered the propriety of determining enemy character ** according 
as the company had its headquarters in a neutral or enemy country," 
which would seem to be equivalent to the author's rule. No decision 
was reached and no clause adopted in the Declaration. But the fact 
that the proposition received such strong support shows that the prin- 
ciple is practical whenever the constitution of the entity and its internal 
functioning are immaterial. 

We have had much pleasure in reading the book and would like 
to believe that its method represents that of the new era in legal Utera- 
ture. A legal treatise need no longer be a voluminous and dry en- 
cyclopaedic r&um6 of authorities (often conflicting) taken from one 
system of jurisprudence, around which it is assumed the world must 
needs revolve. We venture to say that the reader will have a better 
understanding of the English law in the second part by reason of the 
flood of light from Continental sources shed upon the subject in the first 
part. A. K. Kuhn. 
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La Representalion Diplorrwiique de la Suisse, By Ren6 de Week. Paris: 
Fontemoing & Co. 1911. pp. vi, 140. 

This work is not, and does not purport to be, a treatise dealing with 
the foreign relations of Switzerland with other Powers. Its main purpose 
appears to be to record the development of the diplomatic personnel of 
the republic from the small beginnings of the sixteenth and seventeenth 
centuries to its present state of efficiency; and in so doing the author 
discusses with clearness and ability questions of Swiss constitutional law, 
the consideration of which is essential to a comprehensive representation 
of the subject with which he deals. 

The book is divided into two parts, the first of which commences with 
a short sketch of the foreign relations of the Cantons before 1798; the 
author then discusses the effect on Swiss representation of the Act of 
Mediation and the neutralization of Switzerland in 1815. He closes this 
portion of his work with a chapter devoted principally to those provi- 
sions of the constitutions of 1848 and 1874 which set out and define the 
powers vested in the Federal Council and the Assembly with regard to 
the establishment and maintenance of diplomatic posts and the ap- 
pointment of diplomatic officers. 

The second part is devoted to the consideration of the part played by 
Switzerland as a member of the family of nations, and of the present 
status of its foreign representation, but mainly to an interesting discus- 
sion of the author's interpretation of the constitutional provisions deal- 
ing with the general subject of his work. The book closes with a chapter 
on the juridical status of the personal obligations and some considera- 
tions as to the part to be played by Swiss diplomacy in the future. 

The work is unpretentious, simple and comprehensive within the 
limit of the field which it is designed to cover, and throughout the author 
is careful not to permit his sense of patriotism to stand in the way of a 
sound and temperate criticism. C. L. Bouvi. 

The Development of Belligerent Occupation. By Jacob Elon Conner. 
Published in the Bulletin of the State University of Iowa. Studies 
in Sociology, Economics, Politics, and History. April 6, 1912. 

This Uttle work by Dr. Conner, lately United States Consul at Saigon, 
Cochin China, and Consul at St. Petersburg since 1909, covers 64 pages. 

In his introduction he points out the different meanings attached to 
the term "Belligerent Occupation," and to like expressions, saying, "We 
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have heard much of the military occupation of Cuba, Porto Rico and 
the Philippines, by the United States, and of China by the united Powers. 
Yet each case represents a different phase of occupation," and, he says, 
''speaking precisely, only the last mentioned is a case in point through- 
out, such as is contemplated in our subject." He discriminates between 
''military occupation," as in Cuba after our treaty of peace with Spain, 
and "belligerent occupation," which he confines to "occupation during 
the conflict." 

He gives some seven pages to primitive usage, quoting the practices 
of the Israelites, of Cyrus as recorded by Xenophon, of Philip of Macedon 
after Chaeronea, and of the ancients in general, showing that "the con- 
stant tendency in warfare is toward intensification; the fiercest possible 
treatment of the fighting machinery of the enemy, whether it be a weapon 
or a man, and side by side with this the exemption of the unarmed or 
inoffensive populace." 

Mr. Conner devotes eight and a half pages to "Roman Law and 
Usage," pointing out that "it is evident that whatever restraints they 
[the Romans] placed upon their soldiers in regard to pillage must have 
been dictated by expediency and good discipline rather than by com- 
passion for the enemy. Cicero's dictum that 'it is not contrary to the 
laws of nature to spoil the goods of him who it is lawful to kill' betrays 
the primitive concept of war which obtained in his time, in that so little 
compassion is found for an enemy in the mind of a naturally compas^ 
sionate man." He shows that jtis posttiminium^ which was well estab- 
lished by the time of Justinian, was the initial step toward the rules of 
belligerent occupation. 

Nine and a half pages follow under the title "From Justinian to the 
Publicists." During this time he shows almost "an interregnum of 
international law" except for "the services rendered by the so-called 
Holy Roman Empire and the Roman Catholic Church," and "a relapse 
toward barbaric methods." But he shows that great commanders some- 
times either from poUcy or humanity protected the conquered civil 
population, instancing Belisarius, Totila, the Saracens and among them 
Abu Beki, and most particularly, Alfred the Great. He says, to Henry V 
of England in 1419 belongs the unique distinction of "the first attempts 
at a manual of instruction for his army in the territory of the enemy," 
and this most important manual Mr. Conner extensively summarizes. 
He shows the practice of English armies was greatly humanized there- 
after in contrast to that of the Continental armies. 
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Mr. Conner gives eleven and a half succeeding pages to ''The Pub- 
licists," and among them especially to the development of the rules of 
belligerent occupation by the great and humane mind of Hugo Grotius. 
Dr. Conner deeply regrets "that none of the publicists seem to have 
known of the war ordinances of Henry V/' but he infers their indirect 
softening influences nevertheless, and particularly on Gentilis, who was 
at Oxford in Queen Elizabeth's reign and who was often consulted and 
whose mild advice on international affairs was often accepted by that 
great sovereign. 

Dr. Conner's remaining pages are divided between the headings 
"From Grotius to Vattel" and "From Vattel to the Present." He 
shows that the century following Grotius witnessed "the greatest degree 
of amelioration of military usage the world has ever known," supporting 
the assertion by various examples and citations. This reviewer would 
suggest that in the recent writings of the Hon. Andrew D. White this 
view has been most eloquently, learnedly and impressively sustained 
with especial reference to the eflFect of Grotius' De Jure Belli et Pads, 
and that in a later edition Dr. Conner might well add a reference thereto. 

Dr. Conner shows that the practice of the British in the case of 
occupations during the War of the Revolution was more humane than 
in the War of 1812, but attributes it to the fact that the Colonies were 
then still regarded by them as domestic territory. 

As to our great Civil War he says, "It may be wondered at that" its 
usages on both sides "were less mild than those of any other civilized 
contest in which the United States has been engaged." He examines 
and classifies no less than eight causes for this, and points out that 
Dr. Lieber's manual for the Federal Armies, prepared at the request of 
President Lincoln, approved and published by the United States Govern- 
ment in 1863, ushers in a new period of development, that of codifica- 
tion, this being the parent of many such codes by nations and interna- 
tional congresses, now partially harmonized by the Hague Conferences. 
He shows how greatly this code humanized the laws of occupation and 
that its influence has been world-wide. 

He says that the extraordinary occupation of Pekin by the allies in 
1900 promised much and fulfilled little as to modem usage, since China 
was not regarded as within the pale of international law in such matters; 
that the expedition was punitive in purpose; that innocent Chinese 
suffered many indignities in person and property. However, he shows 
that several cases of violence in the American force were tried and the 
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offenders severely punished and ^* serious attempts at restraint were very 
generally adopted." 

Dr. Conner in closing, discusses again the right of posUiminium, show- 
ing that the right perishes with the treaty of peace, so far as it affects 
property, and he says "Whatever one might say of the treatment of 
private movable property, no one now would be willing to say with 
Halleck 'We think, therefore, that by the just rules of war, the conqueror 
has the same right to use or alienate the public domain of the conquered 
or displaced government as he has to use or alienate its movable prop- 
erty.'" 

In this connection it would have been profitable if there had been 
added some citations of texts or decisions supporting Dr. Conner's views. 
Certain decisions arising under the German occupation of French tern- 
tory in connection with the Franco-Prussian War seem especially in 
point. 

See case of Guerin, Court of Appeals of Nancy, 1872 (Dalloz, 1872, 
II, p. 185) ; and Mohrl and Haas v. Hatzfeld, same court, 1872 (Dalloz, 
II, p. 229); and see note of both cases, Scott's Cases on International 
Law, p. 674. 

Dr. Conner's thesis is a clear, thoughtful and succinct historical re- 
view of his subject which will be read with interest and profit. A lawyer 
sometimes, as has been indicated, feels the lack of full supporting cita- 
tions which have been, perhaps purposely, limited by Dr. Conner in a 
publication meant to be historical rather than legal. 

Charles Noble Gregory. 

Las rectamadones extranjeras y el Arbitraje. By Eliseo Giberga. Special 
supplement to the February, 1912, number of El Economista. 
Habana: Imprenta Avisador Comercial. 1912. pp.22. 

A special supplement of the February number of El Economista, pub- 
lished in Havana, contains a most interesting article by Eliseo Giberga, 
entitled "Las Reclamaciones Extranjeras y el Arbitraje." 

From the wording of the title, one would naturally expect the article 
to treat of the general subject of "Foreign Claims and Arbitration," but 
a careful reading of the same leads the reviewer to believe that the title 
is misleading and ought to have been stated as " The liability of Cuba to 
the Governments of England, Germany, and France for the payment 
of claims arising during the struggle for independence." 

The writer states, as a premise, that the Cuban state was not bom as 
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a consequence and in continuation of the extinction of the sovereignty 
of Spain over Cuba. Neither in the historical nor in the juridical order 
was it the successor of the Spanish state. Spain was sovereign of the 
Island up until the ratification of the Treaty of Paris, by which she 
renounced her sovereignty, — and not in favor of the Cuban people. 
Up until that date, April 11, 1899, there had not existed in Cuba, nor 
had there been recognized, any other sovereignty; and, moreover, al- 
though such a declaration was unnecessary, the Constitution, under 
which it was bom, expressly made it, and the new state was recognized. 

Article Second of the Constitution declared the subsistence of the 
Spanish state and of its sovereignty over Cuba, and, consequently, the 
non-existence of another state and another sovereignty up until the 
ratification of the Treaty of Paris, and recognized that it was that 
treaty, and no other fact, that produced the extinction of said sover- 
eignty. 

He concludes that other states which recognized Cuba on the re- 
establishment of the republic in 1902, cannot exempt themselves from 
the declaration of Article Second, because, by that recognition, they im- 
plicitly accepted all of the declarations of the Constitution which it es- 
tablished relative to international order. 

It is added that there are certain acts of the revolution for which the 
Cuban state may incur responsibility m determined circumstances. He 
states that there is in the Constitution a provisional clause which, 
confirming, although it was unnecessary, the irresponsibility of the 
new state, on general principles by reason of facts that occurred before 
its birth, makes, nevertheless, an exception. That article states that 
'^The Republic of Cuba does not recognize more debts and engagements 
than those legitimately contracted, in benefit of the revolution, by Chiefs 
of the Corps of the Liberating Army after February 24, 1895, and prior 
to September 19th, of that year, the date on which the Constitution of 
Jimaguayu was promulgated, and the debts and engagements that the 
Revolutionary Government had contracted subsequently, either itself, 
or by its legitimate representatives abroad;'' and this rule follows said 
provisional clause, ''The Congress will determine such debts and en- 
gagements, and will decide concerning the payment of those which 
were legitimate." 

It results, therefore, that if Cuba were responsible for debts in which 
all the requisites demanded by the first provisional clause of the Con- 
stitution were present, she would only be responsible when the inter- 
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ested parties, having gone to Congress, that body should declare their 
legitimacy and decide upon their payment, without which the Cuban 
Government would not be able to do, constitutionally, either one or the 
other thing. For claims distinct from those which are founded on that 
clause, Cuba is not responsible, either on the ground of the successor of 
the Spanish state, or on the ground of the successor of the revolution, 
which did not constitute an international personality and which was not 
recognized as such; nor would the Cuban Government be able to ac- 
quiesce in the payment of those debts, becaiise the constitutional clause, 
which is prohibitive of the recognition of all debts and engagements 
not specified, prohibits it. 

The writer then states that in regard to the claims presented to Cuba 
for payment that are not founded on the first provisional clause of the 
Constitution, the government will not be able to submit them to an 
arbitral decision, for it can only submit claims which are within its 
competency, and that an international tribunal would not be able to 
pronounce and order a thing done which a party was not competent to 
do. Consequently, a government is not able to empower arbitrators 
to decide on a thing which has been demanded of it when it has not 
the competency to grant such power. If the Cuban (Jovemment is not 
able, constitutionally, to recognize the obligations, it would not be able 
to confer upon arbitrators jurisdiction to recognize them. If it is not 
able, constitutionally, to pay them, it would not be able to confer upon 
arbitrators jurisdiction to decree payment. 

The writer indicates a lack of confidence in his argument when he 
states that if it should be necessary to submit the claims to arbitration, 
and, for that purpose, to reform the Constitution, the arbitral opinion 
would have to limit itself to deciding upon the responsibility or the 
irresponsibility of the Cuban state. 

He then states that if this question should be decided against Cuba 
by an arbitral tribunal (although he thinks it absxu*d that such a thing 
could happen), then it would be necessary for the Cuban Government 
to examine the claims, inquiring into and analyzing the facts and the 
quantity of the same, for the purpose of deciding the amount due; and 
that when the government had formed a judgment as to the quantity of 
claims and has entered into conmiunication with the claimant govern- 
ments, there would again be a new arbitration, which would then discuss 
the legitimacy and the amount of the claims. 

The reviewer has set forth, rather fully, this most interesting article, 
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because he felt that, by doing so, the reader might be able to grasp the 
line of argument of the author. 

There are three legal questions discussed, which are of utmost interest, 
especially, to the claimant governments. 

(1) When did Cuba become a state, and, as such, responsible for her 
acts? This question is capable of discussion along lines of political 
philosophy, as well as those which are purely legal. The writer states 
that the Revolutionary Constitution of Jimaguayu was voted on the 
16th day of September, 1895, and promulgated September 19th, of the 
same year, and that it gave itself the name of "Constitution of the 
Provisional Government of Cuba." This, it would appear, was the be- 
ginning of the Cuban state. Certainly, it seems to the reviewer, that 
there was then a de facto state, which carried on war against Spain and 
was the means, possibly due to the war between Spain and the United 
States, of its later becoming a de jure state at the time of the surrender 
of the sovereignty by Spain in the treaty between it and the United 
States, and, as such, it would appear to be responsible for obligations 
incurred by reason of the struggle for statehood, said obligations being 
necessarily incident thereto. To contend otherwise would seem to be 
an attempt to free herself of responsibility for the very acts which 
assisted her in obtaining statehood. The argument advanced by the 
writer would not seem to have any more legal weight than an argument 
that Cuba could not be responsible nor be held responsible for claims 
that may arise to-day, because she is not a state de jure and sovereign on 
account of the Piatt Amendment and the possible intervention of the 
United States. 

(2) The claim that Cuba can limit its responsibility by an article in 
its Constitution cannot be supported by international precedent or 
equitable principles. One of her sister republics had a provision in its 
Constitution which provided that foreigners could not, under certain 
circumstances, make a claim against the government; but when the 
question was presented before an arbitral tribunal, the arbitrators did 
not hesitate to find against the clause. 

(3) The author states that if it is necessary to reform the Constitution 
and arbitrate, the only question that the tribunal could have jurisdic- 
tion over is an abstract one — the responsibility or irresponsibility of 
the Cuban state. In case of a finding adverse to Cuba, then he says 
that Cuba would examine the claims, and, thereafter, there would have 
to be another arbitration to pass upon the l^ality and amount of the 
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claims. These suggestions, if carried out, would place upon the claim- 
ants the expense of practically three arbitrations: 

(a) On the question of the responsibility of the Cuban state, — to 
be decided by an arbitral tribunal. 

(b) On the question of the proof, — to be presented before the Cuban 
Government 

(c) On the question of the legitimacy and the amount of the claims, — 
to be presented before an arbitral tribunal. 

How much more practical and simple it would be, in case Cuba should 
consent to arbitrate, to submit to but one arbitral tribunal the two 
questions: 

(a) Is Cuba responsible? 

(b) And, if so, to what extent? WAiyrER S. Penfield. 



Das ifUerncUiondle PrivaJtrund ZivUprozessrecfU auf Grand der Haager 
Konventionen. By Dr. F. Meili and Dr. A. Mamelok. Zurich: 
OreUFussU. 1911. pp. xvi, 427. 

The greatest progress in the science of private international law, known 
since the days of Bartolus (1314-1357), has been made during the 19th 
century. With the rapidly increasing intercourse among nations, there 
was natiurally awakened a deep interest in the study of this branch of 
the law. Much was accomplished during this time to place this subject 
upon a deeper and broader foundation, but, as far as practical results 
are concerned, no great advance was made in the harmonization of the 
rules actually governing in the various countries. In the end it became 
apparent that this object could be accomplished only by international 
agreement. Through the initiative of the Government of the Nether- 
lands, conferences were held in 1893, 1894, 1900, and 1904, at The Hague, 
by the leading countries of Continental Europe, the results of which 
were: 

(1) Three conventions on marriage, divorce and separation, and 
guardianship, signed in 1902 by Austria, Belgium, France, Germany, 
Hungary, Italy, Luxemburg, Netherlands, Portugal, Roumania, Spain, 
Sweden, and Switzerland, and now in force in most of these states. 

(2) A convention concerning civil procedure, signed in 1896 and in 
effect since 1899 in Austria, Belgium, Denmark, France, Germany, 
Hungary, Italy, Luxemburg, Netherlands, Norway, Portugal, Roumania, 
Russia, Spain, Sweden, and Switzerland. 
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This convention, revised by the fourth conference, is now supplanted 
by a convention signed in 1905 and in effect in the above mentioned 
states, excepting Luxemburg, since 1909. 

(3) A convention concerning the effect of marriage upon the rights 
and duties of married persons in their personal relations and upon their 
property, signed in 1905. 

(4) A convention relating to interdiction and similar measures, signed 
in 1905. 

(The last two conventions have been signed and approved by a num- 
ber of states and will go into effect as soon as six of the contracting 
parties have deposited their ratifications at The Hague.) 

(5) A draft of a convention concerning succession and wills. 

(6) A draft relating to bankruptcy, which is to serve merely as a basis 
for conventions to be concluded between particular states. 

The work of the Hague conferences has stimulated materially the 
interest already existing in the conflict of laws and has led to the publi- 
cation of a considerable literature, which is indicated by Dr. Meili and 
Dr. Mamelok on pp. XIII to XVI of the present work. In some of 
these works the conventions are given high praise; in others they are 
subjected to severe criticism. The present work by Dr. Meili and Dr. 
Mamelok occupies a middle ground. It recognizes that the conventions 
are defective and it suggests the desirability of a revision in some par- 
ticulars. But it does not condemn. Dr. Meili was a del^ate to the 
convention and therefore able to appreciate the difficulties in the way 
of reaching theoretically sound results. No perfect work could be 
expected from a conference in which 13 or more states took part, many of 
whose delegates were under strict instructions and represented on many 
points radically different views. A compromise was the best to be ac- 
complished. The fact that under these conditions any agreement 
whatever was reached makes these conventions, in the eyes of the 
authors, a great landmark in the history of the conffict of laws. 

The authors' object in writing the present work is explained in the 
preface. It is to make the convention better imderstood in Switzerland. 
Switzerland adopted all of the above conventions except those appearing 
under (3) and (4), but those relating to guardianship and procedure 
met with considerable opposition. This opposition the authors attribute 
largely to an insufficient knowledge of the principles of the conflict of 
laws on the part of the persons charged with the application of the 
convention — a knowledge which the conventions presuppose — and to 
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the difficulty of understanding and interpreting the conventions them- 
selves. In order to present as clear a picture as possible, the discussion 
is limited to a consideration of the four conventions ratified by Switzer- 
land. By way of introduction, the authors call attention to some of the 
burning questions in the conffict of laws (such as nationality, and dom- 
icile, public policy, evasion of domestic law, and renvoi) y and to the 
efforts made in behalf of the imification of the rules relating to this 
subject, which culminated in the Hague conferences. In the so-called 
General Part the authors set forth certain general principles conmion 
to the fom* conventions, viz.j the nature of the rules contained in the 
conventions, their interpretation, and the mode of giving effect to them 
in the contracting states. In the discussion of the particular conventions, 
the authors deal with the conditions upon which the application of the 
rules laid down in each convention depends, the leading differences in 
the rules of private international law existing in the states in which the 
convention is in force; and the principles governing each convention. 

The authors have done well to eliminate from their discussion all 
detail and to confine themselves to a consideration of the broad prin- 
ciples imderlying the conventions. They are to be congratulated upon 
having succeeded in presenting to us an interesting and illuminating 
work upon a most complicated topic. It is an excellent general treatise 
on the Hague conventions relating to marriage, divorce and separation, 
guardianship, and civil procedure, and may be especially reconmiended 
to all who seek to make their first acquaintance with these conventions. 

The text of the Hague conventions is printed at the end of the work 
in the original (French) and in a German translation. 

E. G. LORENZEN. 

Le Droit International Privi (Taprh les Conventions de la Haye, By 
G. C. Buzzati. Vol. I, Le Manage d'aprSs la Convention du 12 Juin, 
1902. French translation of the Italian text, which was revised 
and corrected by the author, by Francis Rey. Paris: Larose & 
Tenin. 1911. pp. xvii, 507. 12 fr. 

This is the first volmne of an extensive treatise, in translated form, 
which Professor Buzzati, of the University of Pavia, plans to write on 
the Hague conventions. The original in Italian appeared in 1907. The 
translation was undertaken at the instance of the Revue de Droit In- 
ternational PrivSy which, with the object of widening as far as possible 
the horizon of the French jurists in this important branch of juridical 
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science, proposes to cause the translation of the leading foreign works 
into French. Professor Buzzati has the honor of having his work on the 
Hague conventions chosen as the first one in the series. The conventions 
of The Hague constitute so far the last chapter in the history of private 
international law, and thus it appeared appropriate to begin the series 
with the most important work on these conventions. 

Professor Buzzati needs no introduction to the world of legal scholars, 
as he is well known by his writmgs on international law and private in- 
ternational law, by his distinguished and successful efforts before the 
Institute of International Law against the sanction of renvoi in the con- 
flict of laws and his work as delegate to the fourth conference at The 
Hague. 

The present volume deals with the first of the six conventions agreed 
upon by the conferences at The Hague, viz., the Law of Marriage, con- 
tained in the convention of June 12, 1902. By way of introduction, the 
author details the efforts made to bring about uniformity in the conflict 
of laws by international agreement, and shows the history of the four 
conferences of The Hague, and the results obtained. In the first chapter 
he deals with matrimonial capacity; in the second chapter with the 
public policy at the place of celebration; in the third chapter with the 
proof of capacity; in the fourth, with the form of marriage; in the fifth, 
with diplomatic and consular marriages; in the sixth, with the applica- 
tion of the conventions. There follow eight appendices which give in 
the original the conventions relating to marriage, divorce and separation, 
guardianship, procedure, the effect of marriage, and interdiction, and 
certain laws and decrees of various countries concerning the convention 
relating to Marriage. 

Professor Buzzati explains in his preface to the French edition that 
the present volume is rather a new edition than a mere translation of 
the original edition in Italian. The author felt that, owing to the many 
decisions that had been rendered with regard to this convention since 
the appearance of the Italian edition, the extensive literature that had 
since grown up with respect to the convention and the passage of new 
laws concerning marriage by the states concerned, it was desirable to 
bring the book up to date. A few changes have also been made where 
the views first expressed seemed to require some modification or cor- 
rection. 

The work is preceded by an introduction by Professor A. de Lapra- 
delle, of the iScole de Droit and editor of the Revue de Droit IniemaHanal 
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Privi, in which he indicates the purpose of the series of which the present 
work is the first and briefly reviews the merits of this work. The esti- 
mate is so just and is so well expressed that it may be permitted to adopt 
a portion of the same. Professor de Lapradelle says: 

What constitutes, among so many merits, the distinctive value of this book is that 
its author is neither an insider in relation to the conferences of The Hague, who 
would too naturally be inclined to praise, nor an outsider, too natually inclined to 
criticize, but a spectator, who, by reason of his having observed the conferences 
both from within and without, has considered all the perspectives and grasped all 
the points of view. As far from being a critic from prejudice as from being an ad- 
mirer by complaisance, he judges the conferences perfectly free in so manifestly 
independent a manner as to give to the reader a profound assurance that he possesses 
a judgment which no doubt may err but which is none the less impartial. Notwith- 
standing his profound admiration for the work and his respect for the distinguished 
participants therein, Professor Buzzati does not belong to those who prudently throw 
a veil on the imperfections which they have detected; he does not hold back what he 
ought to say. On the other hand, he is not whimsical to find everywhere only in- 
sufficiencies and faults. Using criticism or praise, in perfect independence, he goes 
from one to the other with a wise and sympathetic frankness. * * * 

Especially he does not belong to those people attached to system who sacrifice 
everything for ideas. With a sense fully cognizant of the realities, he goes from 
principles to facts. Not content with describing in regard to marriage the mechanism 
of the convention, he sets it into action and examines its mainsprings. A minute 
study of foreign legislation enables him to do so. Armed in this way with all the 
resources of science, he knows thereupon with an extreme fertility of invention how 
to put questions and to imagine problems. By multipl3dng the hypotheses he de- 
mands of the rules of the conventions how they would operate in each case. Formulas 
and principles, rules and their interpretation, he tests all in tiu*n by a series of prob- 
lems which his vast erudition places at the service of a fine scientific imagination. 
If they withstand this complex and difficult test they may be considered as correct. 

After such words of praise from such a source, any attempt to find 
fault with the work would be both presumptuous and futile. The 
writers on the convention have reached various conclusions in regard to 
the interpretation of the rules laid down therein, and issue may fairly 
be taken with Professor Buzzati in some particulars with reference to 
the position taken by him. But in view of the fact that the United 
States had not participated in these conferences nor is likely to adhere 
to the convention in the near future, a consideration of these differences 
of opinion may be properly postponed. Whatever the conclusion 
reached by Professor Buzzati, the steps by which it is reached are clearly 
shown. All the evidence to be found in the records of the conferences is 
most skillfully marshalled together and the deductions made therefrom 
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logically and clearly. On important points the leading views to the con- 
trary are indicated in the text and are either explained or combatted. A 
single example may serve to show the profound and thorough scholarship 
of the author, viz., the discussion of the renvoi or reference provision of 
Article 1 of the convention, which reads as follows: "The right of con- 
tracting marriage shall be governed by the national law of each of the 
parties int^ending to marry, unless a proviswn of such law refers expressly 
to some other law" With regard to the doctrine of renvoi, as with all 
other questions. Professor Buzzati goes first through the records of the 
conferences to gather all the material that may throw light upon the 
purpose and meaning of the provision In question. He then examines 
the reasons advanced in support of the doctrine and shows their un- 
soundness. After that he illustrates the application of this provision 
and concludes that, barring Switzerland, in deference to whose law the 
reference provision was adopted, the national law means actually the 
territorial law of the contracting states and not their law inclusive of 
their rules of private international law. To illustrate: A, a German, 
marries B, an Italian, in Italy. The capacity of each will be governed 
l)y his, respectively her, national law in the territorial sense. Suppose, 
on the other hand, that A is a Swiss subject who marries B, an Italian, 
in Italy. Under the law of Switzerland the marriage will be valid if 
it satisfies the national law of each of the parties. Therefore, if A has 
capacity according to the Swiss federal law of marriage and B according 
to the Italian code, the marriage is valid. But suppose that A has no 
capacity under the Swiss federal law of marriage. Since the Swiss law, 
by an express provision, sanctions a marriage celebrated according to 
the lex hciy the marriage will nevertheless be valid if A possesses the 
necessary capacity under the Italian code. 

But the author does not stop here in his study of the question of 
renvoi. May not the law of a non-contracting state, he inquires, be- 
come applicable under the convention? Article 8 reads: 

The present convention applies only to marriages celebrated within the territory 
of the contracting Powers between persons of whom one at least is a subject of one 
of such Powers. 

None of the Powers obligates itself by the present convention to s^ply a law which 
is not that of one of the contracting Powers. 

Does the last provision of Article 8 mean that the convention gives 
to the contracting Powers the option of applying the law of a non- 
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contracting state? Meili seems to give an aflBlrmative answer to the 
question (pp. 76-77 of the work reviewed above). Buzzati conceives 
its real meaning to be different. According to him, the convention does 
not oblige the contracting states to apply the law of a non-contracting 
state; hence it will not become applicable imless a particular state has 
adopted an express rule to that effect. An examination of the l^islation 
of the contracting states in this regard leads Professor Buzzati to the 
conclusion that in none of the contracting states, save in Sweden in 
particular instances, does the convention actually apply where one of 
the parties to the marriage is a subject of a non-contracting state. The 
ordinary rules of private international law prevailing in the state will 
therefore govern the validity of such a marriage. 

But suppose a state should change its view, as it may, and apply the 
convention to marriages where one of the parties is a subject of a non- 
contracting state. Our author contemplates this possibility even and 
points to the consequences which would result from the reference 
provision of Article 1. As far as the United States is concerned he 
reaches the following result: 

(1) Suppose a statute of State X (in the United States) provides 
that a marriage celebrated outside of the State shall be valid if celebrated 
in accordance with the lex loci and that A, a citizen of State X, marries 
B, a German, in Germany. 

Since there is an express reference in the law of X to the lex loci, A's 
capacity would be determined by the German civil code. 

(2) Suppose a statute of State X provides that a marriage of persons 
domiciled in State X shall be valid if valid under the lex lociy and that 
A, who is domiciled in State X, marries B, a German, in Germany. 
A's capacity would be governed by the German civil code, because of 
the express reference provision in the law of State X. 

(3) Suppose that in the preceding case A were domiciled in State Y. 
In this event A's capacity would be governed by the territorial law of 
State X, as the law of X contains an express reference only as to persons 
domiciled in State X. Article 1 of the convention is therefore not 
satisfied. 

(4) Suppose a statute of State X provides that if a person domiciled 
in State X goes into another State for the purpose of evading the law of 
State X, and thereupon returns to live in State X, such marriage shall 
be void. Even here, according to Professor Buzzati, there is no express 
reference to another law, even though by way of analogy the marriage 
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would be regarded as valid, if there was no intention to evade the law 
of X. Hence the territorial law of State X would govern A's capacity. 

(5) Suppose a statute of State X provides that a marriage celebrated 
without the State shall be valid if in accordance with the lex loci et 
domidlii. If A is domiciled in Germany and marries there, there would 
be an express reference, so that the German civil code would govern. 
If A was not domiciled in Germany but got married there, or, being dom- 
iciled in Germany, he got married elsewhere, so that one of the two con- 
ditions upon which the reference depends is absent, the territorial law 
of X would control, the law of X having no other statutory provision on 
the conflict of laws. 

According to Professor Buzzati, therefore, an express reference means 
a legislative or statvlory reference. If the same rule should be found not 
in a legislative enactment but in a common-law provision relating to 
the conflict of laws, it cannot be regarded as an express reference within 
the meaning of Article 1. 

The same constructive scholarship is brought to bear upon all the 
problems raised by the convention. Nothing is omitted which is of con- 
sequence in understanding the meaning of the convention and its opera- 
tion within the contracting states. He considers in detail not only the 
history of each provision of the convention and the rules and regulations 
adopted by each state in connection with the ratification of this con- 
vention, but also the rules of private international law of each of the 
contracting states. Not content with that, in order to be able to show 
the actual operation of the rules of the convention in the contracting 
states, he points out the differences in the municipal legislation of these 
states relative to each question under consideration. If one considers 
that the labor involved a study of the legislation of 13 different states 
(Austria, Belgium, France, Germany, Hungary, Italy, Luxemburg, 
Netherlands, Portugal, Roumania, Spain, Sweden, and Switzerland), 
one marvels indeed at the boldness of the undertaking. And as far as 
the execution of the plan is concerned, one marvels still more at the skill 
and depth of scholarship which enables an author like Professor Buzzati 
to use such a vast material effectively for the end which he has in view. 
The first volume of this remarkable work is indeed a work of great merit 
and we shall look forward with extreme interest to the publication of 
the other volumes. E. G. Lorenzen. 
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Sept. 
Congo. Emprunt du Congo, L'. C. des Varennea. La France de Demain, 17:579. 

Oct. 
. Fondation de Niederfullbach et la succession du roi Ltopold, La. R. de dr. 

int., et de l^gis. comp., ^4^325. 
CongreaaeSt International, R6unionis intemationales. La vie int., 1 :121, 257, 403, 

523, 591. 
Conaula. Caract^re juridique des consuls. R. g6n. de dr. int. public, iP:623. 
Contraband of War, Cattura per trasporto di contrabbando. D. AnzUotH, Riv. di 

dir. int., serie £, vol. / :287. 
Crete. Questione cretese. La. A, Cavaglieri, Riv. di dir. int., serie IS, vol. 1:244, 

407. 
CushinQy Caleb. Caleb Cushing. Anson M, Lyman. Green Bag, i?^:545. Dec. 
Denmark. Denmark's life problem. R. of R. [N. Y.], 4^:485. April. 
Detroit River, Canalizing the Detroit River. James V, Cooke MxUs, Canadian M., 

40:49. Nov. 
Diplomacy. Diplomacy. The secret of diplomatic success. H, BeUoc, Cent., 84: 

957. Oct. 

. Adel und Diplomatic. Deutsche R., 57:46. Oct. 

Economics. Sur le caract^re international de I'^conomie politique contemporaine. 

Lujo Brenlano. La vie int., / :553. 
. Union Economique Internationale et la Conference de Bruxelles, L'. Cte. 

Eugbne de Changy, La vie int., / :169. 
Edward VII, Edou£uxl VII, Ic Kaiser et TEntente Cordiale. Gerard Harry, Grande 

R., 16:117. Sept. 
Egypt. Conflits de jurisdiction en E^gypte en mati^re de succession, de nationality, 

de statut personel, et n^cessit^ d'6tablir un tribunal supreme pour les trancher. 

Mcllturaith, Clunet, 59:1077. 
Fisheries. Traits dcs pelletcrics et la colonisation de la Nouvelle France, La. Jean 

du Sol. La Nouvelle France, 11:508, Nov. 
. Affaire des p^herics des c6tes septentrionales de TAtlantique entre les 

Etats-Unis d'Am^rique et la Grande-Bretagne devant la cour de la Haye, L'. 

J. Basdevant, R. g^. de dr. int. public, 19:421, 
Foreign judgments. Execution do^ sentences rendues par les tribunaux Strangers 

d'aprds la legislation et la jurisprudence espagnole et hispano-am^ricaine. V. 

Cobian et d^Ard, de Tizac. Clunet, 59:1059. 
. Sentenza straniera prodotta in giudizio come documento probatorio. 

Delibazione non necessaria. Riv. di dir. int., serie S, vol. / :276. 
France. Amerique du Nord et la France. Oabriel Hanotaux. R. de deux mondfiSy 

2* series, ii:531. Oct. 
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— . Anglo-French peace negotiations of 1806, The. E. M, lAoyd, Fngliftl^ 

hist. R., «7:763. Oct. 

— . France et Ruaaie, La. La vraie situation.^ *" * * Le corresp., iSl€ {iB48) : 



1037. Sept. 

— . North America and France. Gabrid Hanotaux, N. Amer. R., /^:589, 
792. Nov.-Dec. 
•. Protocolo Franco- Venezolano, El. Carlos F. Grisanti, Revista de derecho 



y legislacidn, / :202. May. 
Gertnany. Deutsch-Englische Interessensph&ren. O. Umfrid, Friedens-Warte, 

/4:326. Sept. 
. Peace with Germany [Great Britain]. Philips Ferry, Westminster R., 

775:308. Sept. 
. S3rmpathien und Antisympathien fUr und gegen das deutsche Reich 



im Ausland. Ernst Erbprim zu Hofienlohe-Lagenburg, Deutsche R., 37:1. 
Oct. 

— . Triumph of Germany's policy, The. Archibald Hurd. Fort. R.,5£(97):410. 
Sept. 

— . Vers Tentente tch6co-allemande. Henri Hantich. Q. dipl., 54:276. Sept. 
Zum Ausgleich mit England. D. von Bernhardt Deutsche R., 57:3716. 



Nov. 
Great Britain, England and Italy. Gian Delia Guericia (E, Capel Cure). National 

R,,eOM. Sept. 
. Foreign policy and the Navy [Great Britain). Arthur Ponsonby. Con temp. 

tOSidOb, Sept. 
-. Towards an imperial foreign policy. Sidney Low. Fort., 92 (97):789. 



Nov. 
Hague Conventions. Article 23(h) der Haager Landkreigsordnung. T, B. Holland, 

Z. fur V5lk. u-Bundes., ^:213. 
Hague Permanent Court. Jublittum des Haager Schiedshofes, Ein. Hans Wehberg, 

Friedens-Warte, 1^:324. Sept. 
India. Foreign policy of the government of India, The. Q. P. Westminster R., 

175:366. Oct. 
Industrial Property. Proprifet6 industrielle en Grfece et la protection des droits des 

Strangers en cette mati^re. G. Diobouniotis. Clunet, 59:1047. 
. Propriedad intelectual en la legislaci6n Venezolana y ante el derecho in- 

temacional. Diego Baulista Urbaneja. Revista Universitaria, ^:89. March. 
Institide of InterruUional Law. Tagung des Volkerrechts-Instituts in Christiania, 

Die. Friedens-Warte, i4:328. Sept. 
. XXVIir session de Tlnstitut de droit international, et ses travaux, La. 

AlbMc Rolin, R. de dr. int. et de l^gis. comp., 14-539, 
IntematiandUsm, Labour and internationalism. Fabian Ware, 19th Cent., 72\b2\, 

Sept. 
International Commercial Congress. Congresso de intemacional camaras de Com- 

mercio. Pan-American M., i4-85. Sept. 
JhtematiionaL Commission of Jurists. International commission of jurists at Rio de 

JaneirOy The. Bui. Pan American Union, 55:673. Oct. 
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International Law. Carattere ed oggetto del diritto amministrativo intemazionale. 

U. Borsi. Riv. di dir. int., serie 2, vol. / :368. 
. Erster Verbandstag des Verbandes ftlr intemationale VereUlndigung. 

A. H. Fried, Friedens-Warte, /^:380. Oct. 
. Amt fur auswiirtige Gresetzeswerke und fiir intemationale Recht, Das. 



Emile Amdt, Friedens-Bewegung, 1 :282. Sept. 

— . Beitrag der Kirchen zur intemationalen VerstHndigung, Dot. D. Rode, 

Vdlker-FriedCy 11 :105. Oct. 
— . Derecho, intemacional publico. Limite jurisdiccional de las nadonee. £1 



Foro, 5:33. June. 

— . Droit international ouvricr, Le. Emeet Mahaim, R. de dr. int. et de l^gis. 

comp., /4-388. 

— . Foreign legislation and international law office, The. Emile Amaud. 



Peace Movement, / :282. Sept. 

— . Import of the fetial institution. T. Frank. Class. Philol., 7:335. July. 
— . Jurisconsultes cspagnolea et la science du droit des gens, Les. Ernest Nya. 
R. de dr. int. et de l&gis. comp., /4:360, 494. 
— . Office de legislation 6trang6re ct le droit international, L'. Emile Amaud. 



Mouvement pacifiste, 1 :282. Sept. 

— . Studi recent i di diritto capitolare. G. Tosti. Riv. di dir. int., serie 2, 
vol. / :428. 
— . V5lkerrechtliche Studien. Josef Kohler. Z. fUr Vttlk. u-Bundes., tf :89. 

Volkerrechtskodification und Gcnfer Weltfriedens-kongress. B, de Long 



van Beck en Donk. Friedcns-Wartc, /4'329. Sept. 
Interparliamentary Union. XVII. Interparlamentarische Konferenz, Die. Lvdwig 

Quidde. Friedens-Warte, ^4:365. Oct. 
. Dixsepti^me Conference de 1' Union interparlementaire, La. [1012.] J. 

PrudhommeatLX. La paix par le droit, ;?;?:578. Oct. 

. Union Interparlementaire. La vie int., 7:191. 

Wissenschaftliche VorlxTeitung der Interparlamentarischen Konferenzen, 



Die. Baron Lage v. Stael-Holstein. Friedens-Warte, 7^:335. Sept. 
Intervention. Backward nation, The. A symposium. Comment on article by 

Theodore Marburg. Independent, 75:1062. Nov. 

. Intervention. Nicaragua and Mexico. Nation [N. Y.J, P5*.226. Sept. 

Invention. Loi n6erlandais sur les brevets d'invention. La. J, B, Breukelman. R. 

de dr. int. et de l^gis. comp., 14-525. 
Italy. Caratteri giuridici della formazione del regno d' Italia. I, S, Romano, Rivista 

di dir. int., serie ;?, vol. 1 :345. 
. Situation ^conomique et financidre de Tltalie, La. Edouard Payen. Q. 

dipl., 5^:328. Sept. 
Japan. Empereur Mutsu Hito intime et son sucoeBseur, L'. R. Yamato. Q. dip., 

54:458. Oct. 
. Evolution of Japanese diplomacy. The. Masujiro Honda, Oriental R., 

5:38. Nov. 
-. Japan's colonial policy. Yosaburo Takekoshi. Oriental R., 5:102. 



j.^ec. 
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— . Japan's late emperor and his successor. Adachi Kinnasuke, R. of R., 

^:322. Sept. 

— . National and racial idiosyncrasies. By a Cosmopolilan Japanese. Oriental 



R., 5:89. Dec. 

— . Passing of Nogi, The. Lucian Thorp Chapman. Oriental R., ;?:718. Oct. 

— . Rivalry or entente? Oriental R., 5:1. Nov. 

— . Reminiscences of the late Emperor of Japan. Joseph H. LoTigford. 19th 

Cent., 72:%27. Sept. 

— . Who are the Japanese? Arthur M. Knapp. Atlantic M., 220:333. Sept. 

— . Yankees et Nippons. Commandant Davin. R. pol. et pari., 75:511. 



Sept. •. 

-. Yoshihito, the one hundred and twenty-fourth Mikado. Current Lit., 



55:283. Sept. 
Limitation of Armaments. Limitaci6n de los gastos navales y militaires. Anales 

de la Corte de Justicia Centroamericana, ;?:151. June-Oct. 
Magdalena Bay. Magdalena Bay Resolution, The. Oriental R., S:6S2. Sept. 
Maritime Law. Codes maritimes et le droit romain, Les. Georges Comil. R. de 

dr. int. et de 16gi8. comp., 2^:457. 
. Clpaves maritimes (derelicts) et de la n6cessit6 d'organiser une police in- 

temationale de Tocean. R. Gtgrumx. Clunet, 59:1101. 
Mediterranean Sea. Effervescence navale dans la M6diterran6e, L'. Commandant 

G.Dagmn. Le Corresp., j?!;? (;?^):1087. Sept. 
. Repartition des nos forces navales de la M6diterran6e, La. Henri Rclin. 

R. pol. et pari., 7^:245. Nov. 
Mexico, Prospect for Mexico. Forbes Lindsay. Lippincott's, ^:437. Oct. 

. Situation in Mexico, The. Dolores BvUerfidd. N. Amer. R., /^.•649. Nov. 

Mongolia. Russia and Mongolia. E. H. Parker. Chambers J., vol. // :582. Sept. 
Monroe Doctrine. Analysis of the Monroe Doctrine. Oriental R., ;?:674. Sept. 
. Aspects of American society and policy. B. Moses. Atlantic M., /09 :589. 

May. 
. Latest phase of the Monroe Doctrine. S. Brooks. Harpers W., 5^:15. 



Sept. 

— . Monroe Doctrine, The. Oriental R., f ."647. Sept. 

— . Monroe Doctrine abroad in 1823-24, The. William Spence Robertson. 

Amer. Pol. Sci. R., &:546. Nov. 

Monroe doctrine — its precept and practice, The. Percy F, Martin. Fort., 



9d(97)'M9. Nov. 

. Notable Pan American addresses. Bui. of Pan Amer. Union, 5^:790. 



June. 
-. Senator Lodge's resolution. Liv. Age, £74.'G97. Sept. 



Montenegro. Montenegro. Herbert Vivian, Fort., 92 (97) :850. Nov. 

Morocco. Delimitation franco-espagnole au Maroc et de ses consequences, La. 

ArmatU. Q. dipl., 5^:611. Nov. 
Naturalization. Du moyen de rester AUemand en se faisant naturaUser d Petranger. 

J. Domergue. Clunet, 59:1095. 
Neutrality. Strengthening the neutrality laws. Nation, 9^:278. March. 
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Panama Canal. American bears cause heavy drop in diplomatic securities. S. J, 

Dillon, Contemp., 108:570. Oct. 

. America disgraced among nations. Cur. Lit., 55:371. Oct. 

. Case for the Panama Act. Liv, Age, £74:821. Sept. 

. Congress and Panama politics. R. of R., [N. Y.) 46'J29^ Oct. 

. Exposition Panama-Pacifique et la paix universelle, La. NithoUu Murray 

Butler. La vie int., / :209. 
. Panama: the difficulty and its solution. J. EUia Barker, 19th Cent., 7f : 

745. Oct. 

. Panama Canal, The. Quart. R., ei7t29Q. Oct. 

. Panama Canal act. Liv. Age, j&74:818. Sept. 

. Panama Canal act: is it dishonorable? Outlook. 102:243, Oct. 

. Panama canal bill. Forum, 4^:505. Oct. 

-^ . Panama Canal tolls: A British view. Archibald R, CcHquhaun, N. Amer. 

R, 196:51S. Oct. 
. Pan-American trade and the Panama Canal. Bui. of Pan Amer. Union, 

54:232. Feb. 
. Question des tarifs du Canal de Panama, Le. B, Pdleray. La France de 

Demain, 77:542. Sept. 

. Question of international good faith. Sci. Amer., 107:110. Aug. 

. Quienes utilizaran el canal de Panama? Pan American M., /4-78. Sept. 

. Senator Root's solenm appeal. Independent, 75:1262. Dec. 

. Struggle over Panama Canal Tolls. Cur. Lit., 55:244. Sept. 

. Traffic and tolls on the Panama Canal. Eng. M., 45:272. May. 

. Toll at the sea gate. J. L. Mathews and 6. S. Mathews, Everybody's, 

;?7:245. Aug. 
. Was Panama "A chapter of national dishonor"? A, T, Mohan. N. Amer. 

R., /^:549. Oct. 

. Way out of the canal blunder: repeal the exemption. Cent., 86:150. Sept. 

-. Yankee Panama, The. E. J. Dillon. Contemp., 1018:571. Oct. 



Pan-American Affairs. Aduanas Centro-Am6ricanas, Las. Centro-Amdrica, 4*164. 

April-June. 
. Chateaubriand y la independenda hispano-amdricana. Carlos Vilianueva, 

Nuestro Tiempo, 1S:5. 
. Santa Sede y la independencia hispano-amdricana, La. C, A. Vilianueva. 



Espafta y America, 20:481. Sept. 

Uni6n Pan-Americana. Opiniones de ilustcep diplomatiooe Centroameri- 



cana. El Foro, ^:149. Sept. 

Passports. Russian passport question, The. Norman Bentwich, Fort., 92 (97):517. 
Sept. 

Peace. Avenir des conferences de la paix, JJ, Hans Wehberg, R. g6n. de dr. int. 
public, 19:58S. 

. Concordia movement, The. Jimo Naruse, Oriental R., 523. Nov. 

. Dr. Elliot on the peace movement. World's Work, 24:^14:. Oct. 

. Doctrine of peace for the bettennent of man. Percy D, Clarke. West- 
minster R., 175:454. Oct. 
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— . Dixneuvi^me Congr^ de la paix, Le. J. L, Puech et M, L. Puech. La 
paix par le droit, SS:599, Oct. 

— . Dream of invasion. A, David Starr Jordan, Independent, 75:1130. Nov. 
— . Esprit militaire, h\ R. de Belgique, >^:1001. Nov. 
— . EstadoB UnidoB y su Canal de Panama. El Foro, 5:172. Oct. 
— . Genfer Weitfriedenskongress. Hans Wehberg. Priedens-Warte, 14:SG9. 
Oct. 

— . Great delusion, The. Archibald Hurd, Fort. R., 5;? (97): 1119. Dec. 
— . Isolierte und Institutionelle Schiedsgerichte. Hans Wehberg. Friedens- 
Warte, /^:332. Sept. 

— . Peace education and peace. F. Vane. Amer. M., 7^:577. Sept. 
— . Pan-Pacific peace plan, A. Oriental R., ;?:710. Oct. 
— . Peace movement, The. HamilUm Holt. Oriental R., J?:732. Oct. 
— . Peace or war. Hudson Maxim's argument for militarism. Oriental U., 
;?:668. Sept. 

— . Problem of international peace. WiUiam H. Taft, Ind., 75:649. Sept. 
— . Problem of universal peace. Cath. World, 55:516. July. 
— . Programa de la pr6xima conferencia de la pas, El. Anales de la Corte de 
Justicia Centroamericana, ;?:72. March-May. 

— . Propaganda der Tat, Die. A. H, Fried. Priedens-Warte, /4:363. Oct. 
-. Study of the peace problem, A. Tsunego Baba, Oriental R., j?:735. 



Oct. 

— . Tariff and peace, The. WaJUer B. Brown. Oriental R., 5:13. Nov. 

— . Wehrverein, Der. Werner NeUardi. Friedens-Warte, 1^:321. Sept. 

— . Works of the engineer and the world's peace. G, D, Snyder, Eng. M., 4^: 

675. Aug. 

-. World's peace. The. Marquis de Breviare d^Alaineourt, West Coast M., 



/5:327. Dec. 

Persia. Problem of Persia. Lovat Fraser. Edinb. R., iS16:4SI9, Oct. 
Philippines. Amdricains aux Philippines, Les. H. Marchand, Q. dipl., 5^:537. 

Nov. 
. Question of Philippine neutrality, The. Cyrus F, Wicker, Atlantic M., 

//0:649. Nov. 
Portugal, Deuxi^e anniversaire de la R6publique portugaise. La. Angel Manniud. 

Q. dipl., 54:592. Nov. 
Private property at sea. Private property at sea in time of war. Right Hon. Lord 

Avdmry. 19th Cent., 7;?:1131. Dec. 
Putumayo Indians, Putumayo Indians, The. Sir Roger Casement. Contemp., 

lOeiZir, Sept. 
Red Cross, Avions sanitaires et conventions de la Croix-Rouge. C. JuOiot. R. 

gjbi. de dr. int. public, 19:689, 
Renvoi, Th6orie du renvoi devant la oour de cassation de FYanoe, La. D. R. 

Clunet, 59:1010. 
SuQor Convention, Convention sucri^re de Bruxelles du 5 mars 1902 et sa commis- 
sion permanente. A. Andr^, R. g^n. de dr. int. public, 79:665. 
Tariff, Tariff as an international issue. The. Oriental R., 5:8. Nov. 
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Territorial Waters, Port6e du canon oomme limite de la mer territoriale. La. A, 

Raestad. R. g6n. de dr. int. public, 19:59S. 
Tibet. Some aspects of the Tibetan problem. Aylmer Strong, Contemp. R., 

W£:527. Oct. 
Tolls. Question des phages fluviaux en Allemagne au point de vue du droit inter- 
national, La. R. E. Engelhardt. R. g6n. de dr. int. public, 19:710, 
Treaties. Interpretazione dei trattati. A. Ricci BusaUi. Riv. di dir. int., eerie )?, 

vol. / '210. 
Triple Entente. Triple entente and the present crisis, The. W, Morton FutterUm, 

National R., ^0:420. Nov. 
Tripoli. Friede von Lausanne, Der. Leopold Freiherm von Chlumedcy. Oster. 

Runds., 55:164. Nov. 
. Guerre italo-turquc et le droit des gens. La. Andria Rapisardi-MirabM. 

R. de dr. int. et de Mgis. comp., 14'All- 
. Intemazionale Fredsbevaegelse og den Italiensk-Tyrkiske Krig, Den. 



Ragnvald Moe. Samtiden, 1912Ab\. Nov. 

— . Nostra gucrra con la Turchia. * * * Riv. di dir. int., serie 2, vol. / ."244, 419. 
— . Pace italo-turque. La. La Vita Intemazionale, /5:533. Oct. 
— . Paix italo-turque. La. Q. dipl., 54:568. Nov. 

— . Paix italo-turque jugde par un Italien, La. Emilio Rivoir. La paix par le 
droit, 22:080. Nov. 
— . Tripolis und der Balkan. Dr, Freiherm v. Jettel. Deutsche R., 57.'291. 



Sept. 
Turkestan. Turkestan ''Nouveau," La. R. pol. et pari., 74:300. Nov. 
Turkey. Grand old Turk who is making peace with Italy, The. [Kramil Pasha.] 

Current Lit., 55:280. Sept. 
. Ueber die innere und auswiirtige Tage der TUrkei. AH Handar Midhat'Bei* 

Deutsche R., 57:33. Oct. 
War. Capitolazioni e la guerra, Le. Guido Fusinato. Riv. di dir. int., serie )?, 

vol. / :398. 
. Einschr&nkung der Kriege, Die. G. Grosch, Friedens-Warte, 14^338. 

Sept. 
. Genesis of a war. The. H, J. DarrUonr-Fraser. Westminster R., 178t237. 



Sept. 

— . Inevitability of war. The. Hudson Maxim. Oriental R., 2:727. Oct.. 

— . Krieg, Der. A. Hinnenburg. Oster. Runds., 55:209. Nov. 

— . Revolution in land warfare, A. Chas. E, CaUwell. Blackwoods, 192Ai7. 

Nov. 

— . War and the survival of the fit. Robert W. Dickie, Queens Q., £0:194. 



Dec. 

— . War in two aspects. A. J. Fraser Blair. Calcutta R., 135:227. July. 

— . War not inevitable. John W. Foster. Oriental R., 2:724. Oct. 

Kathrtn Sellebb. 
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rests a great part of the power of those State and national commissions 
which deal with railways and other public callings. It is indeed one of 
the most important of the doctrines by which public welfare is secured 
without departure into socialism. 

The peculiar duties attaching to those entering upon a public calling 
belong not only to individuals but also to incorporated companies — 
and to incorporated companies more clearly than to individuals because 
the incorporated company owes its very existence to that public which 
incorporated it. Besides, the incorporated company engaged in a public 
calling sometimes receives and uses that right of taking private property 
which is termed eminent domain; and, as the right of eminent domain 
cannot be exercised save by a government or under a grant given by a 
government, and whenever exercised must be used for public purposes, 
the mere exercise of the power of eminent domain carries with it the 
assumption of the duties of public service as to the property thus ac- 
quired. 

Again, if a railway for public use is built by a city or other municipal 
corporation, this municipal corporation incurs the same duties — and 
still more clearly, for the municipal corporation is created by the State 
as an instrumentality for nothing but the public service. 

Further, and still more clearly, as each of the United States is created 
by the people for public service exclusively, a State's railway, imless, 
indeed, used exclusively by the State government itself or by county 
or municipal governments, must be subject, as a matter of principle, to 
[Mrecisdy similar duties. It is true that a State govemm^it, as dis- 
tinguished from its officers, cannot be sued without the State's consent, 
and that hence a State may enjoy practical immunity from suit; but 
the absence of a remedy cannot blind anyone to the fact that a State 
owes duties; and the duties which the State imposes in behalf of the 
public against individuals and incorporated companies and municipali- 
ties cannot honorably be said by a State to be non-existent as duties of 
the State simply because the State may have supplied no machinery 
whereby the State itself can be subjected to compulsion. 

Finally, in case the United States should build a railway, other than 
for the use of troops or for some similar end resembling that to which 
a private individual for his own private purposes might devote a railway 
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of his own, the United States, as matter of principle, must come mider 
the same duties attaching to a public calling — the duty of serving aU, 
of serving equally, and of serving on reasonable terms. It is true that 
the United States cannot without consent be sued in any court, whether 
the court be State, national, or international, and that hence there is no 
means known to ordinary law of enforcing such an obligation as this, 
and that thus in a sense the duty is merely moral; but some merely 
moral duties are perceptible by the law, and surely a duty precisely like 
one which the national government enforces in its own courts against 
others cannot, in case it rests upon the national government itself, be 
termed in any abusive or disrespectful or minimizing sense a merely 
moral duty. Perhaps analytical jurists may say properly enough that 
there is no duty unless there is a whip behind it; but a nation cannot say 
this with self-respect. 

It follows, then, that if the United States enters upon any business 
belonging to the class called public callings, there rest upon the United 
States, as matter of principle, the same duties which belong to others 
who enter upon such callings — the duties of serving all, of discriminat- 
ing against none, and of serving at a reasonable rate. It should be 
understood that such duties derogate in no way from the ordinary powers 
of government. No, as to the places where the United States may 
carry on these undertakings the United States must continue to have, 
to the same extent as before, full power of keeping the peace and all the 
other powers for which governments are organized; but by entering 
upon a career essentially non-governmental it will assume as to non- 
governmental matters, in this instance as to some sort of business be- 
longing to the class of public callings, the duties belonging to all other 
conductors of such callings. 

THE CANAL AS A "PUBLIC CALLING" 

What callings are public? That is a difficult question to answer; but 
it is enough for the present purpose to point out that by both reason 
and authority the character of a public calling attaches to a canal. 
Indeed, a canal is a somewhat clearer instance than a railway; for canalSi 
having preceded railways, were earlier examples of public callings; and. 
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besides, a canal, more obviously than a railway, renders unlikely the 
building of a competitor in the same neighborhood and for the purpose 
of meeting the same need. 

Thus, independently of any treaty, one reaches the conclusion that 
by the rules of law observed in the United States, and in England also, 
the United States, whenever owning a canal of a commercial sort, that 
is to say, a canal not reserved for the war ships and other public vessels 
used by the government, is, as matter of principle, under the duty of 
permitting the canal to be used by all comers, and at rates which do not 
discriminate, and at rates which are reasonable. 

And what are reasonable rates? On the one side it is clear that the 
total amount of income is not unreasonable if it simply pays cost of 
operation and of depreciation, a fair interest on the investment, and a 
simi equivalent to insurance against disaster. On the other side, it is 
clear that a total income greatly in excess of this would be unreasonable. 
What is more difficult is to determine the reasonableness not of the 
total income, but of specific rates. On this last point it is, however, easy 
to see that any rate which causes the person paying it to bear more than 
his fair share is unreasonable. This is in fact another mode of reaching 
the undoubted result that rates must not be discriminatory, for the 
burdening of some users tends to give an excessive return for the whole 
enterprise, imless some other users be unduly exempted; and, conversely, 
the exempting of some users, at least in cases where an enterprise is 
dependent wholly upon receipts, carries with it the burdening of others. 
Yet it is unnecessary to go through this mode of reaching the result; 
for the duty of any pursuer of a public calling to abstain from discrimina- 
tion is a duty which rests firmly enough on its own separate foundation 
of justice. 

Abstention from discrimination, it will be understood, does not mean 
that a small vessel must pay as much as a large one. Nor does it mean 
that certain classes may not receive special treatment, provided such 
special treatment is not arbitrary and does not place an unreasonable 
burden upon others. It is conceivable that the general principles of the 
law of public callings would permit granting to coastwise vessels some 
reduction in tolls; for a reduction might result in an increase in the in- 
come of the canal and thus might benefit all users, as in the case of rail- 
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way commuters. Reduction, however, is vastly different from exemp- 
tion; for increasing the nimiber of users by charging each user a toll of 
zero will give no increase in income. 

THE PROFESSION IN THE TREATY 

Thus far there has been no mention of the question whether the 
United States can be said to have made, as to the Panama Canal, an 
announcement of public service. Every one knows that there is such a 
profession in the Hay-Pauncefote Treaty of 1901. The words of the 
treaty will be given hereafter; but thus far it has seemed enough to 
show, without reference to international treaties, presidential messages, 
and the like, that if the United States, as owner of the Panama Canal, 
does make an announcement of public service, there rests upon the 
United States, as matter of principle, an obligation, as close to a legal 
obligation as can rest upon a government, to serve all comers, to serve 
them alike, and to serve them fairly. 

Independently of treaty, it must be recognized as a sound general 
principle that, when a nation enters upon a business which is non- 
governmental, it assumes towards its own citizens and towards the 
citizens of other nations duties similar to those owed by private indi- 
viduals engaged in similar business, and more specifically that this is 
true as to those businesses which are deemed public callings. It is not, 
however, in the present instance necessary to insist that such duties 
bind a nation in the absence of a treaty. It is enough to point out that 
certain peculiar duties attach to individuals engaged in certain occupa- 
tions and then to insist that both the declarations of public officials and 
the words of treaties must be read in the light of the peculiar duties 
recognized and enforced against individuals by the ordinary law of the 
countries in interest. 

It may well be true that an interoceanic canal is an enterprise so 
peculiar that, at least when the canal is the property of a nation, it 
would be desirable, from some points of view, that the ordinary rules as 
to public callings should not be applied to it; but nevertheless those 
rules are part of the atmosphere which surrounds whatever is done or 
agreed by men acquainted with the English and American system of 
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law, and consequently in writing or in reading any Elnglish and American 
treaty those rules normally will be taken to be present imless they are 
expressly said to be absent. 

THE DOCUMENTS PRECEDING THE HAY-PAUNCEFOTE TREATY 

It is now time to turn to the documents which led up to the Hay- 
Pauncefote Treaty of 1901. Do those documents show that the United 
States deemed it inappropriate for an interoceanic canal to be subject to 
the ordinary rules applicable to public callings? The very words of the 
essential documents must be quoted; and this will now be done. 

In 1826, Henry Clay, Secretary of State, instructed the delegates to 
the Panama Congress that if a canal should ever be constructed through 
the Isthmus, ''the benefits of it ought not to be exclusively appropriated 
to any one nation, but should be extended to all parts of the globe upon 
the payment of a just compensation, or reasonable tolls." 

Again, in 1835, there was a resolution passed by the Senate ''that 
the President of the United States be respectfully requested to con- 
sider the expediency of opening negotiations with the governments of 
other nations * * * for the purpose of * * * securing for- 
ever * * * the free and equal right of navigating such canal to all 
such nations, on the payment of such reasonable tolls as may be estab- 
lished, to compensate the capitalists who may engage in such undertak- 
ing and complete the work." 

In 1839 the House of Representatives adopted a similar resolution 
requesting the President "to consider the expediency of opening or 
continuing negotiations "^ "^ "^ f or the purpose of ascertaining the 
practicability of effecting a communication between the Atlantic and 
Pacific oceans by the construction of a ship canal across the Isthmus, 
and of securing forever, by suitable treaty stipulations, the free and equal 
right of navigating such canal to all nations." 

In the Treaty of 1846, ratified in 1848, New Granada, now Colombia, 
"guarantees to the Government of the United States * * * that 
no other tolls or charges shall be levied or collected upon citizens of the 
United States * * * over any road or canal that may be made by 
the Government of New Granada, or by the authority of the same, than 
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is, under like circumstances, levied upon and collected from the Granti- 
dian citizens"; and the purpose of this treaty is explained in President 
Polk's message to the Senate, in 1847, thus: "Neither the Government 
of Granada nor that of the United States has any narrow or exclusive 
views. The ultimate object * * * is to secure to all nations the 
free and equal right of passage over the Isthmus." 

In 1850 the Clayton-Bulwer Treaty between Great Britain and the 
United States, having in mind chiefly a canal through Nicaragua, agreed 
that neither of the two coimtries will hold, "directly or indirectly, for the 
citizens or subjects of the one, any rights or advantages in r^ard to 
commerce or navigation through the said canal which shall not be offered 
on the same terms to the citizens or subjects of the other," and that each 
of them "shall enter into treaty stipulations with such of the Central 
American States as they may deem advisable for the purpose of more 
effectually carrying out the great design of this convention, namely, 
that of constructing and maintaining the said canal as a ship communi- 
cation between the two oceans, for the benefit of mankind, on equal 
terms to all," and that the treaty shall extend in principle to any canal 
or railway across the Isthmus, and that it is understood "that the 
parties constructing or owning the same shall impose no other charges 
or conditions of traffic thereupon than the aforesaid Governments shall 
approve of as just and equitable; and that the same canals or railwaySi 
being open to the citizens and subjects of the United States and Great 
Britain on equal terms, shall also be open on like terms to the citizens 
and subjects of every other state which is willing to grant thereto 
such protection as the United States and Great Britain engage to 
afford." 

In 1858 Lewis Cass, Secretary of State, in writing to the United States 
Minister to Central America, said: "The progress of events has rendered 
the interoceanic routes across the narrow portions of Central America 
vastly important to the commercial world. * * * While the just 
rights of sovereignty of the states occupying this region should always 
be respected, we shall expect that these rights will be exercised in a 
spirit befitting the occasion and the wants and circumstances which 
have arisen. Sovereignty has its duties as well as its rights, and none of 
these local governments * * * would be permitted, in a spirit of 
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Eastern isolation, to close these gates of intercourse on the great high- 
ways of the world, and justify the act by the pretension that these ave- 
nues of trade and travel belong to them, and that they choose to shut 
them, or what is almost equivalent, to encumber them with such unjust 
regulations as would prevent their general use." 

In the same year, Mr. Cass, writing to the British Minister to the 
United States, said, as to the Clayton-Bulwer Treaty: "The principle 
was that the interoceanic routes should * * * be neutral and free 
to all nations alike." 

In 1881, James G. Blaine, Secretary of State, wrote to the United 
States Minister to Great Britain, that, while certain modifications were 
desired in the Clayton-Bulwer Treaty, the United States ''frankly 
agrees and will by public proclamation declare at the proper time, in 
conjunction with the republic on whose soil the canal may be located, 
that the same rights and privileges, the same tolls and obligations for 
the use of the canal, shall apply with absolute impartiality to the mer- 
chant marine of every nation." 

Thus far the docimients unanimously indicate recognition of those 
duties which pertain to all public callings. Only one document of a 
contrary tenor has been discovered. That is the projected convention 
of 1884 between Nicaragua and the United States. That convention 
provided for equal tolls for all nations, excepting coastwise vessels of the 
two parties to the convention. Yet this convention was withdrawn by 
President Cleveland from consideration by the Senate; and thus the 
record remains unbroken down to the Hay-Pauncefote treaties. 

Finally, the Suez Canal Convention of 1888, to which the United 
States was not a party, provided that ''The Suez Maritime Canal shall 
always be free and open * * * to every vessel * * * without 
distinction of flag," and that "The High Contracting Parties, by applica- 
tion of the principle of equality as regards the free use of the Canal, a 
principle which forms the basis of the present treaty, agree that none of 
them shall endeavor to obtain with respect to the canal territorial or 
commercial advantages or privileges in any international arrangements 
which may be concluded." 

The Suez Canal Convention may well serve as an introduction to the 
Hay-Pauncefote treaties; but it is hardly necessary for that purpose, for 
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the American and Ekiglish law as to public callings and the documents 
of the United States prior to the Hay-Pauncef ote treaties, as has been 
shown, throw adequate and harmonious light upon the probable intent 
underlying those treaties. It now remains to inquire whether the 
treaties use language which overthrows the doctrines of public calling 
which any one acquainted with law and with diplomatic history would 
expect to find recognized in them. 

THE HAY-PAUNCEPOTE TREATY OP 1901 

So much for English and American law and the chain of documents 
prior to the Hay-Pauncefote treaties, to which treaties discussion fre- 
quently is restricted. 

The terms of the unratified Hay-Pauncefote Treaty of 1900 and of 
the ratified Hay-Pauncefote Treaty of 1901, now in force, are practically 
identical in all passages even remotely pertinent to the question of tolls. 

The Hay-Pauncefote Treaty of 1901 expressly superseded the Clayton- 
Bulwer Treaty and said: 

The United States adopts, as the basis of the neutralization of such 
ship canal, the following rules, substantially as embodied in the Conven- 
tion of Constantinople, signed the 28th of October, 1888, for the free 
navigation of the Suez Canal; that is to say: 1. The canal shall be free 
and open to the vessels of commerce and of war of all nations observing 
these Rules, on terms of entire equality, so that there shall be no dis- 
crimination against any such nation, or its citizens or subjects, in respect 
of the conditions or charges of traffic, or otherwise. Such conditions and 
charges of traffic shall be just and equitable. * * * ^q change of 
territorial sovereignty or of the international relations of the country or 
countries traversed by the before-mentioned canal shall affect the general 
principle of neutralization or the obligation of the high contracting 
parties under the present treaty. 

In the light of English and American law as to public callings, the 
words of this Hay-Pauncefote Treaty — "open to vessels of all nations'' 
— "on terms of entire equality" — "no discrimination" — "charges 
just and equitable" — sound not unfamiliar. In truth those passages 
of the treaty are much like extracts from the opinions of "Rn glifth and 
American courts. 
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SUMMARY 

As has been pointed out, the United States, when it enters upon a 
world-wide public caUing, such as the Hay-Pauncefote Treaty describes, 
might well be held, even without treaty stipulations, to have assumed 
the duties which are created by the law prevalent in the United States as 
to such a calling. As the courts have established for private individ- 
uals engaged in a public calling the rule of equality and justice, a govern- 
ment — even though it be not under the duty of being more just than 
the private individual — will have to give reasons of extraordinary 
strength for holding that when it itself conducts a public calling the 
rule may be inequality and injustice. 

Again, whatever might be the duties of the United States in the ab- 
sence of a treaty, the system of law used by both England and the 
United States furnishes the natural and necessary introduction and 
conmientary for any treaty between these coimtries. This system has 
in it for public callings a doctrine requiring equality and reasonableness. 

Further, as to an Isthmian canal, this doctrine has been assumed and 
recognized and asserted by the United States from the beginning. 

Finally, this doctrine is the very essence of the words in the Hay- 
Pauncefote Treaty. If the treaty were silent as to the matter, the gen- 
eral law of England and the United States, and also the uniform recogni- 
tion of the doctrine of equality in the past by the President, the Secretary 
of State, the Senate, and the House of Representatives, would make it 
difficult to insist that mere silence in the treaty would authorize the 
opposite policy of discrimination, but the treaty deals with the matter 
expressly and deals with it in harmony with what was to have been ex- 
pected from the previous course of American and English law and of 
negotiation. 

For the reasons given, it seems practicaUy impossible not to come to 
the conclusion that the United States must give the services of the Pan- 
ama Canal to all merchant vessels, and without discrimination, and on 
reasonable terms. 

Hence, as the analogies of the law prevalent in the United States and 
England require uniformity, and as the current of official declaration 
from the beginning requires uniformity, and as the treaty in force re- 
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quires uniformity, the exempting — as distinguished from the sub- 
sidizing — of vessels engaged in the coasting trade appears to be im- 
possible — impossible because in this matter the United States, though 
free, like every sovereign, from the compulsion of ordinary courts, has 
the honor to be in a place of responsibility, managing ''a trust for man- 
kind." 

Eugene Wakbauoh. 



THE NEW MOROCCAN PROTECTORATE 

The signing of the Franco-Spanish treaty concerning the Moroccan 
question on November 27th ^ marks the last stage in the process of 
establishing a French protectorate in the Shereefian Empire. For 
years the Eiux)pean Powers have watched the steady decline of the 
"little Realm of the West," the continued loss of power and prestige by 
its sovereigns both in local and in national affairs, and the gradual 
disruption of the entire state. Ever since 1880, France, the nearest and 
most interested African neighbor, has been a keen observer of every 
move of the Sultans; and she has rendered the harassed and incapable 
rulers every assistance, diplomatic and otherwise, that these sovereigns 
would accept and the Powers permit. The French have seen from the 
first that nothing short of an European protectorate would suffice to 
save the Sultans, to ensure the establishment of an efficient administra- 
tion, to afford ample security for life and property, and to give peace and 
prosperity to the long-suffering and oppressed people. 

With infinite patience and with a careful consideration for the interests 
of the Eiux)pean states and the citizens of Morocco, the French have 
waited for events to mature that would render the time propitious for 
the setting up of such a protectorate, and that should induce the Powers 
to authorize her to undertake the work. Meanwhile, with remarkable 
tact and extraordinary diplomatic skill, they succeeded in keeping in 
close touch with all that went on in Morocco and in strengthening their 
own position there quietly and steadily, until the interests and influence 
of France far exceeded those of any other Eiux)pean Power. She wove 
such a net-work of influences both within and without the kingdom, that 
it became impossible for any foreign state, or even the Maghzen itself, to 
ignore or displace her. Aided by numerous border difficulties, between 
Algiers and the Shereefian Kingdom, and internal revolts calling for 
interference, France soon became the recognized arbiter of Moroccan 
affairs. In 1904 Great Britain and Spain recognized the paramount 

^ Printed in Supplement to this Journal, p. 81. 
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interests of France in the country; ^ and at the Conference of Algeciras 
in 1906, called through the agency of Germany who questioned seriously 
the motives and good faith of France, the duty of organizing a police 
force for the realm and of assisting the Sultan to set up an efficient 
government was assigned to the French Republic and to Spain, while it 
was universally admitted that Morocco lay within the French "sphere of 
influence." ^ The German Empire recognized this French supremacy on 
February 9, 1909, in an agreement with France, in which the latter 
promised to afford protection to German trade interests in Morocco; ^ 
and in 1907 Great Britain, Spain and France signed a treaty to preserve 
the statiLS quo in Northern Africa.* 

During the same period, the French have been busy building a great 
colonial empire in Northern and Central Africa. It embraces the 
greater part of the Sahara Desert and extends from Algeria and Tunis 
on the north to the Congo river on the south, and from St. Louis (at the 
mouth of the Senegal river) on the West Coast to Lake Chad and the 
borders of Darfur (in the Anglo-Egyptian Sudan) — a region nearly as 
vast in area as the United States. Morocco is the natural keynstone of 
this French fabric and the control of it is essential to the proper security 
and development of this colonial empire. The French Republic, already 
a leading Mediterranean Power, was dreaming of and creating a " Greater 
France " stretching away from the shores of the same sea. The Sheree- 
fian Kingdom naturaUy forms one of the chief gates of such an empire. 
In fertility of soil, mineral wealth, and commercial possibilities, it 
surpasses by far the other northern gateways — Algeria, Tunisia and 
Tripolitania. France controls, also, the best portion of the trade of 
the Western Sudan, the Sahara and Northwest Africa. To complete her 
mastery over this valuable commerce and to render her hold effective 
and progressive, she must have a guiding hand upon the great trade 
routes that cross the desert southward from Morocco, as well as on the 

> Declarations between France and Great Britain, April 8, 1904, and France and 
Spain October 3, 1904, Supplement to this Journal, Vol. 1, pp. 6 and 8. 

* General Act of the Conference of Algeciras, April 7, 1906, Supplement, Vol. 1, 
p. 47. 

^Declaration between Germany and France. February 9, 1909, SuFFmoMT, 
Vol. 6, p. 31. 

' Supplement, Vol. 1, p. 425. 
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commerce of that realm itself. Bound up with Great Britain and Spain — 
and now with Italy — as she is, in the great and difficult task of preserv- 
ing order and security among the restless Moslems of Northern Africa, 
it was most imperative, moreover, that she should control Morocco so 
that the European hold over the upper portion of the Dark Continent 
might be efficient and complete. 

Backed, then, with the consent of the Powers and the support of 
England, France entered promptly and energetically, but thoroughly in 
accord with the spirit of her agreements with the Powers, upon the work 
of reform within the Shereefian Kingdom. At first she was unable to 
make any headway, owing to the civil war which broke out in the spring 
of 1907 between Abd-el-Aziz, the reigning Sultan, who had become 
unpopular by reason of his incapacity as a ruler and his inordinate 
proclivity for foreign support and things Eiu*opean, and his brother, 
Mulai-el-Hafid, an avowed opponent of all foreign interference. The 
French declined to intervene in the struggle; but contented themselves 
with occup3ring the harbor of Casa Blanca and the district of Chaouia at 
one end of the realm and Oudjda at the other, in order to protect the 
lives and property of Europeans. Finally, in August, 1907, Mulai com- 
pletely defeated his brother and forced him to abdicate. The Powers, 
acting upon the advice of France and Spain, refused to recognize Mulai 
until he had secured control of the whole country and given his adhesion 
to the treaty of Algeciras and his promise to observe all the other official 
obligations of Morocco.^ After considerable delay, he was induced to 
accept the inevitable and was officially recognized as Sultan in December, 
1908,^ but it was not till February, 1910, that France was able to secure 
from Mulai-el-Hafid a treaty^ recognizing her special interests in 
Morocco and agreeing to accept her assistance and loans in order to 
place his government on a stable basis. 

* See Franco-Spanish note to the Powers, September 14, 1908, and note sent to 
Mulai Hafid by the Powers, November 18, 1908, Suppleiient, pp. 101, 103. 

^ See final note of recognition of Mulai Hafid, December 17, 1908, Supplbmbnt, 
p. 105. 

■ Finally signed in Paris on March 4, 1910; see terms in DacumenU DipiomaJtiqueBt 
1910, Affaires du maroc, V, p. 343; Suppleicent to this Journal, Vol. 6, p. 43. 
A simillar treaty was concluded between Spain and Morocco on November 16, 1910; 
see terms in Supplement to this Journal, Vol. 6, p. 54. 
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Before the movement to cany out this agreement was well under way, 
difficulties arose once more between several of the chieftains and the 
Sultan's Government, owing to the reimposition of certain taxes that 
Mulai-el-Hafid had promised on his accession not to levy and to the 
tyranny of his prime minister. On January 14, 1911, Lieutenant 
Marchand and several comrades were slain by the Zaer tribesmen near 
Rabat; and soon several tribes were in open revolt. The movement 
spread. A brother of Mulai-el-Hafid was proclaimed as a rival Sultan; 
and in a few weeks a great portion of the country was in arms. The 
warring factions converged on the capital, defeated the Sultan's forces, 
and finally besieged him in Fez. On May 21, 1911, the French relieving 
column, composed mainly of local levies, reached the beleaguered sover- 
eign; and the revolting tribesmen were dispersed without difficulty. 
A number of chieftains whose grievances were real and whose com- 
plaints were fully justifiable, were won over by conciliatory measures 
and friendly treatment. The offending vizier was dismissed from office; 
and the French entered energetically upon the task of restoring order 
and security in the country. 

Just at this interesting and critical moment, the German Government 
decided to send the warship Panther to Agadir. Their ostensible and 
publicly announced purpose was to afford proper protection to certain 
German traders and German commercial interests in that neighborhood. 
Their real object was something quite different. The French Govern- 
ment had taken great care to keep all the Powers posted concerning all 
their movements in Morocco and their advance to Fez, and to see that 
each step m their program was in strict conformity with the stipulations 
of the treaty of Algeciras. There were no serious grounds for complaint 
on the part of any of the European states; but it was evident from the 
course things were taking that, through no fault or aggression on the 
part of the French officials, the establishment of a French protectorate 
over Morocco had become inevitable. Everyone, the Germans included, 
felt that this was the only possible solution of the problem. "France 
was the only Power which could restore order in Morocco," said Herr 
von Bethmann-Hollweg in his opening speech to the Reichstag on this 
question on November 9, 1911. "The greater the freedom given to 
France, the greater the security and the responsibility for order." But 
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the German leaders were of the opinion that it should not be permitted 
to take place without an official protest on their part for two reasons. 
In the first place, it would be a reflection on their diplomatic acumen and 
a blow to their national pride, if a matter of so great importance to the 
Eiux)pean states was finally adjusted without their co-operation, or 
without their advice having been sought. In the second place, by mak- 
ing the protest they would be in a position to take advantage of a rare 
opportunity to make political capital out of a situation, that might ac- 
crue to their advantage in the shape of increased commercial rights 
and privil^es, or even territorial gains, in Morocco or elsewhere in 
Africa. 

In the early stages of the French advance to Fez, the German Foreign 
Office had called tl^ attention of the French Government to the fact 
that such action would result in the establishment of a protectorate in 
Morocco. The French on the other hand, in their communications to 
Germany,* general circulars to the Powers,^** and instructions to General 
Moinier, emphasized clearly the great necessity for the expedition, to 
protect the lives of resident foreigners and Eiu*opean consuls and to 
preserve the Shereefian Government, and stated that the occupation of 
Fez was only to be temporary. The Germans, however, reserved the 
right to resume complete liberty of action, as soon as the French forces 
were established at the capital. 

Meanwhile, difficulties had arisen with regard to the application of the 
conmiercial and economic provisions of the Franco-German agreement 
of 1909. The French wished to interpret them in accordance with their 
general policy of free trade, adopted under pressure from England and 
Spain in 1904 and of the Powers at Algeciras; but Germany was inclined 
to insist on a narrower principle of economic monopoly of individual 
sections divided proportionally to the existing spheres of influence. In 
this connection, there arose the question of ''compensations,'' economic 
or commercial, for the Germans, in case the French assumed political 
and territorial advantages. It is not known with whom the idea first 
originated; but it came out in the conversations between M. Cambon and 

• DocumenU DipUmatiques, 1912, Affaires du Maroc, Vol. VI, pp. 179, 180-193, 
221, 239, 1^7, 289. 
>• Ibid., pp. 181, 219, 235, 261, 288, 303, 342-343. 
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H. Eiderlin-Waechter held in Berlin on June 11th ^^ and at Kissengen 
on June 20th and 21st. ''If we only talk of Morocco/' said Eiderlin, 
"we cannot succeed." "You are right," replied Cambon. "K you 
desire to have some portion of Morocco, the conversation had better 
not begin. The French opinion would never allow it on this land. One 
might seek elsewhere." The idea of " compensation " was, however, new 
to the French ambassador who had no instructions along this line; but 
he agreed to bring the matter to the attention of his government. On 
June 22nd M. Cambon wrote to Paris, describing the whole interview in 
detail and asking for instructions, but added: "It is no longer open to us 
to draw back, and we must now decide what elements are to form the 
basis of further conversations." ^^ 

It is well known that as early as May, 1910, France and Germany had 
opened conversations with a view of securing co-operation in trade and 
transport facilities in the Cameroons and the Congo; but no agreement 
was reached, although a tentative arrangement had been worked out 
just before the fall of the Briand-Pinchon Cabinet in February, 1911. 
M. Caillaux, minster of finance in the new cabinet, opened some secret 
negotiations with the German Foreign OflSce, which led them to infer at 
least that he and his friends were willing to concede some "compensa- 
tions" in the French Congo, or elsewhere, to secure a final settlement of 
the Moroccan question. M. Caillaux became prime minister on June 28, 
1911 ; and the Panther was sent to Agadir on July 1, to give Germany a 
good "handle" to use in the negotiations which were sure to follow. 

As soon as the news of the German move on Agadir officially reached 
the French Cabinet, the French Foreign Office approached the British 
Government to learn its attitude in the matter. Finding that their views 
practically coincided, and being assured of a cordial and firm support 
by Great Britain, the French Government consented to open negotia- 
tions with Germany. Secret informal discussions, technically known as 
" conversations," on the Moroccan question ensued, lasting, with but one 
serious interruption, from the middle of July till the 4th of November. 
The diplomats of Wilhelmstrasse began by claiming that Germany was 

" Documents DiplamaHques, 1912, Ajfairea du MaroCf VI, pp. 349-350. 
" Ibid.f 372-374; see also M. Selves' speech on Dec. 14, in the Chamber <rf DeputieSy 
London Times for Dec. 15, 1911. 
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entitled, either to an ''economic condominium" with France in Morocco, 
which would ensure to her an equal share with the French in the conmier- 
cial and economic development of the land, or to "compensation" else- 
where, which she intimated might properly take the form of the cession 
of the whole of the Gaboon district and that portion of the French Congo 
lying between the Atlantic ocean and the Sanga river. In the event that 
the latter alternative alone was to be considered, Germany was prepared 
to turn over Togoland and a portion of the Cameroons to France in order 
to facilitate matters and equalize the larger transfer by France. The 
German contention for a position of special privilege in Morocco and 
the claim by the press of the Fatherland that their country was '' fighting 
the battle of the world," seem not to have been well taken. By the 
Conference of Algeciras and her own promises, France was irrevocably 
committed to an "open door" policy of commercial freedom in Morocco; 
and Great Britain and France were enjoying over 72% of the trade of 
that country while Germany's share had not yet reached 13%. 

France stood firm, refusing to admit that Germany possessed any 
special position of privilege in Morocco or was entitled by right to any 
"compensation" for giving France a clear field there, and insisting that 
the sUUtis quo of the Shereefian Empire must first be clearly and firmly 
established, before there could be any question of reward or "compensa- 
tion" raised. Mr. Asquith and Mr. Lloyd-George in England made 
forceful speeches declaring Great Britain's determination not to permit 
any encroachment upon her rights and interests in Northern and West- 
em Africa. This firm attitude, combined with a financial depression in 
Germany which, on September 9th, almost resulted in a panic on the 
Berlin bourse, forced the Imperial Glovemment to change front. The 
French financiers came generously and promptly forward with offers of 
assistance through the Swiss banks; and the day was saved. The French 
point of view was accepted as a basis; and, thereafter, the negotiations 
were conducted in a conciliatory, straightforward and business-like 
manner on both sides. 

The program of France included three main points. First, France 
was to have a free hand in Morocco, in order that she might successfully 
establish order and security, create an efficient and responsible govern- 
ment, and promote the economic, political and moral development of the 
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country. But her position must be carefully and explicitly defined with 
absolute guarantees, so that there will be no further irritating and dis- 
rupting interference by any of the European states. Secondly, the 
commercial position of all the European Powers must be justly and ex- 
plicitly defined and their respective rights carefully and fully protected, 
and a definite understanding reached concerning the new methods of 
administering justice to both natives and foreign residents and of afford- 
ing protection for the lives, property, and financial or commercial in- 
terests, of all concerned. And, in the third place, if it was possible to 
reach a joint agreement on all these points, France would then be willing 
to give certain economic guarantees that would assure the Powers of 
equal commercial protection in the Shereefian realm, and to consider 
the question of territorial "compensation" in the French Congo. But 
the French Government let it be imderstood that, in case they did decide 
to make a gift of territory to Germany, it was not because of any un- 
usual pressure or of any right, recognized or fancied, but simply because 
of their desire to be conciliatory and to see the Moroccan question, so 
vital to them, settled once and for all time. 

On this basis the discussions were renewed and continued till Octo- 
ber 15th, when it was annoimced that an agreement had been reached and 
mitialled on the first two headmgs. The diplomats of the two countries 
entered on October 16th upon a "conversation" on the question of a 
land cession in the French Congo. Germany began by asking for an 
extensive area of some 16,000,000 hectares of land l3ring south and east 
of the Cameroons, bordering on the Ubangi and Congo and possessing a 
seaboard outlet. This would have given the Emperor a fine piece of the 
Congo country, brought him to tHe banks of the greatest waterway of 
Central Africa, and put him in close touch with the great Belgian Congo 
trade, a long cherished ambition. Unfortunately this would cut in two 
the French Congo, isolating the Northern portion and making a great 
break in that magnificent stretch of French territory reaching from the 
Mediterranean to the Southwest Coast, of which the French nation is 
justly proud. Then, too, this region embraced some of the best devel- 
oped sections of the French Congo where some 15 chartered companies 
have invested over $5,000,000, of which the Ngoko-Sanga Development 
Company is the chief, and are taking out approximately $1,250,000 
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worth of rubber yearly. So the French Government could not afford to 
make so large a concession, particularly as that portion of the duck's 
beak of the Cameroons offered by Germany in exchange was in no way a 
counterpoise to this, and since the French people remained steadily and 
unanimously opposed to any vital transfer of land in their Congo posses- 
sions. 

In the course of several conferences, the problem was reduced to 
practically these limits: Germany needs an outlet on the Ubangi- 
Congo waters; how can this be best accomplished in a fair and equitable 
manner without doing any vital injury to French interests? After a care- 
ful study of the situation and an extended discussion of all the points at 
issue, the representatives of the two governments reached a satisfactory 
agreement which was made public on November 4, 1911. This Franco- 
German treaty ^^ consisted of four documents: the first concerned the 
future status of Morocco, the second described the proposed territorial 
adjustments in Ek^uatorial Africa, the third included two "notes" re- 
lating to the delimitation of the new frontier and the terms of lease 
of certain lands to France in Equatorial Africa, and the fourth com- 
prised four "explanatory letters" exchanged between the German 
Foreign Secretary and the French Ambassador. It took the form of an 
expansion of the earlier agreement of 1909 between the two signatory 
Powers. By the first part, France is to enjoy complete freedom of 
action in the introduction of reforms and in the supervision of the 
internal affairs of Morocco, after an agreement with the Shereefian 
Government. She shall be free to employ her police or military forces, 
to extend her control or define her authority more clearly, and to take 
whatever administrative or financial measures are necessary for the 
establishment of good government, the revival pf national credit and 
the development of the resources and trade of the country. The conduct 
of the foreign affairs of the Shereefian Kingdom is to be in the hands 
of the French, who will represent the Sultan in his dealings with foreign 
Powers and look after the interests of his subjects abroad. On the other 
hand, France gives adequate promises concerning protection and equal- 
ity of treatment in the trade and conmierce of the Sultanate under her 

" Documents DipUmatiquea, 1912, Affaires du Maroc, VI, pp. 622-635, Supple- 
MXNT to this JOXTRNAL^ Vol. 6, pp. 4, 62, 111, 113. 
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protectorate. There shall be no differential customs dues or other 
tariffs, or any partiality shown in the levying of mining or industrial 
taxation. The construction and management of the new railways is to 
be under French control, but other Powers are to participate on an 
equitable basis in the letting of the contracts. The present system of 
consular courts is to be abolished as soon as a satisfactory judicial system 
can be worked out; but, in the meanwhile, a provisional plan of settling 
all civil suits, particularly those in which a foreign national is a party, 
by arbitration under French supervision, has been adopted. 

In the second portion, or territorial treaty, the question of land 
cessions was restricted entirely to the Congo country. Here the French 
agreed to transfer to Germany a portion of the French Congo, lying 
directly east and south of the Cameroons and consisting of some 73,000- 
92,000 square miles of territory, or about the area of Nebraska. The 
value of the district is unknown and the greater part of it is still un- 
occupied by Europeans and undeveloped. It varies in character from 
unhealthy swamps and arid plateaus to promising hill country and ex- 
tensive rubber forests in which the Compagnie ColonidU da Congo 
Frangais and the Uame Nana Compagnie have monopolies guaranteed 
until 1930. The new line of the Cameroons is to run from Maasoti on 
Corisco Bay eastward to Wesso on the Sanga river, where, leaving 
Wesso to France, it turns south as far as the junction of the Sanga and 
Congo rivers. Then it proceeds directly north to Bera Ndjoko and 
thence along the Lubai to Mongumbo on the Ubangi river. After 
following this stream for a few kilometers, the limit of German rights 
both here and on the Congo being limited to between 6 and 12 kilo- 
meters, the boundary will turn northwest and proceed till it strikes the 
Logon^ river, along whose banks it goes northwards until the juncture 
of the Shari is reached. The small region, about the size of Alsace- 
Lorraine, lying between the Shari and the Logon^ rivers and the 10^ of 
north latitude, is to be transferred to France. The Republic is to secure 
a trade route from her Shari river lands to Northern Nigeria by way of 
the Benu^ river, which will be a great commercial advantage in the 
development of the Upper Congo and Lake Chad trade. Each state is 
to have the right to free passage across the territory of the other, and to 
construct railways and telegraph lines across, if necessary to wiitintAm 
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direct conimunication; but the French are to retain control of the whole 
telegraph line along the Ubangi. 

One of the most interesting of these agreements was the decision to 
submit to arbitration all disagreements that may arise in the future 
working out of the various articles of these treaties. This last point was 
carefully elaborated in one of the "explanatory letters" annexed to the 
main articles of the treaty. In the other letter, Germany urges that the 
Tangier-Fez railway be constructed before any of the other projected 
lines, and demands that she be assigned a fixed share in the construction 
which should include the connecting up of the mining regions with the 
main line as far as possible. 

The arrangements outlined above will not have any serious eflfect upon 
the French position on the Congo, so long as the Ubangi-Congo waters 
remain an international stream open freely to the trade of the world. 
Germany will doubtless, on the other hand, be greatly benefited in time 
by access to the Congo and the Ubangi, and by the establishment in this 
way of a direct connection between the Cameroons and the great Congo 
basin. In addition, she will be afforded an outlet for the produce and 
conmierce of the Eastern Cameroons, which will prove in all probability 
cheaper and more expeditious than any route to the coast they now 
possess. The general outcome of the long months of diplomatic maneu- 
vers and discussions by France and Germany will, therefore, be the 
creation of a French protectorate over Morocco and the substantial 
expansion of the German Cameroons with outlets on the Ubangi and 
Congo waters and on the sea coast. These agreements, however, could 
not go into effect until they have been approved by the French Senate 
and National Assembly and by the Bundesrat and the German Com- 
mittee on Foreign Affairs, all of whom have to be consulted when 
cessions of territory are under consideration. 

The reception of Herr von Bethmann-HoUweg's explanation of the 
German "case" by the Reichstag on November 9, 1911, was chilly in 
the extreme. No government action in recent years has been received 
by the popular assembly with such a lack of enthusiasm. This was due, 
not so much to any deep-seated opposition to the treaties per 86, as to 
the desire of many representatives to make political capital of them in 
the approaching elections and to the feeling, particularly among the 
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ranks of the opposition, that the government had allowed itself to be 
brow-beaten by England. The resignation of Herr von Undequist, 
Imperial Colonial Secretary, and of Herr von Dankelmann, chief of the 
Colonial Office, at this time caused considerable comment and compli- 
cated matters somewhat; but they were due very largely to the fact that 
these officials declined to assume the responsibility for the agreements 
and to explain them to the Reichstag, leaving these onerous duties to 
fall entirely upon the shoulders of the Chancellor, Herr von Bethmann- 
HoUweg, and the Secretary of Foreign Affairs, Herr von Kiderlin- 
Waechter. The efforts of these statesmen, however, were successful, 
the treaties being speedily approved by the Bundesrath upon the favor- 
able report of the Committee on Foreign Affairs. 

In France, the Chamber of Deputies took up the matter promptly; 
and, after the Foreign Affairs Committee had expressed its opinion with 
favor on December 3rd and a spirited debate lasting three weeks had 
ensued, approved the treaties by a vote of 393 to 36 on December 20th. ^* 
Some 150 delegates from the eastern provinces refrained from voting 
out of sympathy with Alsace-Lorraine; and a large portion of those who 
cast their ballots for the agreements, did so with "la mort dans I'ame," 
so strong is the feeling in France against the cession of any territory, 
once French soil, to foreign nations and particularly to Germany. The 
Senate then began its consideration of the proposition; and, on Decem- 
ber 24th, appointed a committee ^^ of 20 able and experienced statesmen, 
including such well-known and skillful diplomats as MM. Pichon, 
Clemenceau, Poincar^, and Bourgeois, to investigate thoroughly the 
whole affair from its inception. In the course of the proceedingjs of this 
committee, it came out that, while the French Foreign Office was regu- 
larly engaged in the discussion of the Moroccan question with Germanyi 
private negotiations were carried on by some member or members of 
the French Government with influential persons in the German service 
in such a way as to convey to the German authorities the impression 
that France was ready and willing to make "compensations" to Ger- 
many. On January 9, 1912, when forced to the wall in the committee, 
M. de Selves, French Minister of Foreign Affairs, refused to deny these 
allegations. The following day he resigned his portfolio; and, after 

" London Times, Dec. 21, 1911. " Ibid., 25 and 27, 1911. 
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trying vainly for two days to reconstruct his cabinet, M. Caillanx, the 
Prime Minister, was compelled to withdraw from office. M. Raymond 
Poincar6, a man of splendid abilities who enjoyed the respect and con- 
fidence of all parties, was appointed Premier on January 13th and formed 
the strongest and most capable cabinet that France has had for some 
years. On January 24th the committee brought in a favorable report; 
and, after an extended and lively debate, the Senate showed its con- 
fidence in M. Poincar^ by approving the treaties on February 10th by 
202 votes to 42." 

Thus was closed one of the most remarkable diplomatic episodes of 
modem times. The attitude of the German press and of many of her 
prominent men during the extended negotiations resulting from the 
Agadir incident, is not above criticism. Bitter attacks on Great Britain 
were indulged in for reasons wholly without adequate foundation. 
Threats of war were current and a great deal of unnecessary bluster was 
resorted to, with the hope of intimidating France or England. And, 
during a great part of the period, the German Government had to con- 
duct the negotiations without the aid of any sustained or wide-spread 
popular support or sympathy. Under all the circumstances, it is un- 
deniable that considerable credit must be given to the Imperial officials 
that their country issued from the controversy with dignity and with 
some tangible and substantial rewards for their efforts. On the other 
hand, the French conducted themselves well, displaying a most com- 
mendable spirit of conciliation, mmgled with dignity and poise. There 
was no conmiotion, no waste of energy, no frantic scrambling for rights 
and privil^es. The work of her statesmen and diplomats, particularly 
of M. Jules Cambon, is deserving of high praise; while the government 
and people stood together in mutual confidence and serenity of purpose, 
more united than at any other period in recent years. "The mingled 
dignity and conciliatoriness with which the French Government and 
the great mass of the French opinion have treated these serious and 
difficult n^otiations throughout," wrote the London Times editorially 
on September 12, 1911, "have done not a little to confirm the credit 
which their country has acquired in Europe by the conduct of former 
discussions." France has thus placed herself well in the forefront of the 

^ London Times, February 12, 1912. 
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remarkable movement for universal peace, which has assumed such 
significant proportions during the past quarter of a century. She has 
demonstrated how it is possible, in the face of threats of war and of the 
most intricate and delicate of situations and at a time of great national 
crisis and excitement, to hold successfully in check two heated nations 
and to carry through to an ultimate and reasonable conclusion political 
and commercial negotiations of the highest importance, not only to her 
neighbor and herself, but to Europe as well. And she has thus given to 
the world a splendid example of the higher and newer type of twentieth 
century diplomacy, the diplomacy of the New Internationalism. 

Nothing remained, after the ratifications of the treaties had been ex- 
changed on March 12, 1912, to ensure the validity of the agreements, 
but to secure the approval of the states which had signed the Algeciras 
treaty, the co-operation of Spain, and the consent of the Shereefian 
Government. The first of these acts was speedily and easily effected; 
but the last two were consummated only at the expense of considerable 
time, patience and tact. The special interests and rights of Spain in 
Morocco ^^ had been recognized and protected by France in treaties with 
Spain in 1902, on October 3, 1904, September 1, 1905, and in May, 1906; 
and France had kept her ally informed of the progress of the late n^otia- 
tions with Germany. At length, after a detailed conference with Ekig- 
land during most of November upon the future status of Tangier and 
the precise lines of delimitation for the French and Spanish territorial 
claims in Morocco, the French engaged the Spanish authorities, on 
December 7th, in a series of confidential negotiations on the question, at 
which the British Minister to Spain was present. A great many intricate 
and delicate problems were involved; but they were centered about three 
main issues: the nature and extent of the Sultan's control over the 
Spanish sphere of the empire, the construction and control of the pro- 
posed railway from Tangier to Fez (part of which would have to pass 
through the Spanish zone) and the collection of customs dues and con- 
trol of the public debt belonging to that portion of the Sultan's domin- 

'^ She had marked out three zones in Northern Morocco, the Riff and its hinterland 
with headquarters at MeHlla, the district of Tetuan with the harbor of Ceuta, and the 
Spanish Gharfo with the city of Alcazar and port of Larach^; and she had spent ap- 
proximately $40,000,000 since 1900 to secure these holdings. 
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i<ms under Spanish protection. The "conversations" were prolonged 
to an imexpected and extraordinary degree, owing to the varied charac- 
ter of the questions at issue and peculiar difficulties that arose in the 
path of the negotiators; and the definite agreements were not reached 
until October 25,^ 1912. In these, it was provided that Spain, while 
retaining the control of the customs within its zone, should pay an 
annual simi approximating $100,000 towards the interest and amortiza- 
tion of the Moroccan debt; that the boundary question should be settled 
by certain minor transfers of land — for a portion of the Rifif country, 
Spain being given a good-sized piece of territory adjoining her colony of 
Rio de Oro on the north — and by a conmiission of delimination to mark 
the precise frontier; that the international position of Tangier should be 
settled by a special conmiission; that the Spanish zone should be ad- 
ministered by a Spanish high conmiission assisted by a Khalifa resident 
at Tetuan and appointed by the Sultan from two persons nominated by 
Spain; and that the Tangier-Fez railway should be built by a single 
company, of whose capital stock the French shall have 56%, the Spanish 
36% and other coimtries, if desired, 8%.^® The attainment of this 
happy solution was received with great satisfaction by the leading 
statesmen and people of the two interested nations, and with consider- 
able relief by the European states, some of whom had feared an open 
rupture more than once during the negotiations. The credit for their 
successful termination is due to the patience, the tact, the good judg- 
ment, and the breadth of view displayed by M. Geoflfray, the French 
Minister to Spain, and to the sincerity and conciliatoriness of Senor 
Canalejas, the Spanish Premier.^ 

Meanwhile, the French were taking active and consistent steps to set 
up a protectorate over Morocco. On November 9, 1911, Mulai-el-Hafid 
was induced to give his consent to the Franco-German treaty of Novem- 

u Signed at Madrid on November 27 and approved by the Spanish Cortez on 
December 17 by 216 votes to 22. Times, December 18 and November 28, 1912; 
Supplement to this number of the Journal, p. 81 . 

^* Times for November 27 and 30, 1912; consists of 29 articles and a protocol on the 
Tangier-Fez railway. 

^ It was most fortunate that Sefior Canalejas lived until the terms of this treaty 
were completed. He was assassinated by a fanatical socialist on November 12, 1912, 
while the agreement was actually concluded on October 25. 
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ber 4th; and on January 18, 1912, a committee with M. Regnault as 
chairman was appointed to investigate the question and draw up a plan 
for the organization of stable government in the Shereefian Kingdom. 
This committee made its report on the 28th of the same month, urging 
that a French Resident-General be appointed and that a pacific and 
temporary military occupation of Morocco be undertaken at once, but 
recommending the use of the local Shereefian administrative sys- 
tem and officials wherever possible, with the remark that the French 
Resident-General and counselors will give the necessary ''impulse and 
direction to the services of justice, finance, public works and domestic 
administration." 

M. Regnault, French Minister at Tangier, and especially qualified by 
training and experience, was appointed at the head of a special commis- 
sion which should visit Mulai-el-Hafid at Fez and secure his consent 
to the establishment of the proposed protectorate. M. Regnault left 
Paris on March 1st, reached Fez on March 24th, and obtained the 
signature of the Sultan to the protectorate treaty on March 30, 1912. 
Unfortunately his visit was marred by the insistent demands of Hafid 
to be permitted to resign and the serious mutiny of the Shereefian troops 
which broke out in Fez on April 17th, but was easily put down by General 
Moinier in three days time. Early in May, General Lyautey was 
appointed Resident-General, with the approval of the Sultan, who 
telegraphed his satisfaction and promises of co-operation on May 2nd; 
but be did not reach the capital of Morocco till the 24th. Two days 
later a serious rising of the tribes occurred, Fez itself being immediately 
attacked and besieged until June 5th, when it was successfully relieved 
by French forces. A wide-spread opposition to French rule manifested 
itself throughout the country, which was fomented and strengthened by 
the efforts of two pretenders to the throne. For four months the situa- 
tion was uncertain and exceedingly precarious. But the French acted 
promptly and had no difficulty in disposing of el Roghi, the pretender 
of the north, and in driving back into the desert Sidi Mohammed Hiba 
of Tisnit in Sus, whose father, Mai Amin, had been a celebrated re- 
ligious leader and magician of the Sahara and who, supported by a large 
following, entered Marrakesh on August 18th. Firmness, coupled with 
a just and conciliatory spirit, enabled General Lyautey, who won the 
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respect and confidence of all the chiefs and leaders with whom he came 
in contact, to restore peace and order within a comparatively short 
time. 

Meanwhile, Mulai-el-Hafid left Fez for Rabat, as soon as the siege of 
the capital had been raised, under guard of several regiments, which he 
reached on Jime 13th. His younger brother, Mulai Yusef, was left 
as Viceroy at Fez. After consideration, it was decided to carry out an 
agreement made the previous October with the Sultan, at his own special 
request, that he be permitted to resign when a French protectorate was 
set up. It was evidently a necessary and wise corollary to the establish- 
ment of French control in the country, because of the personal impopu- 
larity, instability and viciousness of the Shereefian ruler and by reason 
of the fact that he had secured the throne as the proclaimed leader 
of the anti-foreign party. Accordingly, Mulai-el-Hafid abdicated on 
August 11th, being promised the sum of $80,000 down and an annual 
income of $70,000; and on August 13th his brother Yusef, who is de- 
scribed as a man of moderation and piety enjoying considerable prestige 
in the Mohanmiedan world, was proclaimed Sultan, after being duly 
elected by the Ulemas in accordance with the customs of the coimtry. 

The French Chamber approved the protectorate treaty oaJuly 1st by 
a vote of 460 to 79. On July 19th the Berne conference between France 
and Germany to arrange for the transfer of the Congo lands and the 
delimitation of the new boundaries, finished its sittings; and a definite 
agreement fixing the precise boundaries of the German and French 
possessions in Southwest Africa was signed by their respective represent- 
atives in Paris on September 28, 1912. Thus the terms of the treaties of 
November 4, 1911, were worked out to the satisfaction and to the pro- 
motion of the interests of all the parties concerned. 

The protectorate treaty ^^ shows clearly the nature and the extent of 
the future French control in Morocco. A new regime is to be instituted, 
''admitting of administrative; judicial, educational, economic, financial 
and military reforms," through the assistance of the French and by 
means of a reorganized Shereefian Government. The exercise of the 
Mohanunedan religion and the preservation of the religious institutions, 
together with the traditional position and prestige of the Sultan, are 

«i SxTPPLEMSNT, this JouBNAL, Vol. 6, pp. 207-209. 
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guaranteed. The French Government is pledged, moreover, to protect 
the person and throne of His Shereefian Majesty. To ensure this end, 
and to provide for the maintenance of good order and public security 
throughout the country, until the new regime shall be in full rumung 
order, France, after consultation with the Maghzen, is to undertake such 
military occupation and police supervision as was deemed necessary. 
This the French proceeded to do at once, raising their forces in Morocco 
to 32,000 during the summer and setting up a military regime throughout 
the country on the basis of a plan prepared by General Lyautey before 
he left Paris. Morocco was divided into five military districts, Fez, 
Meknes, Rabat, the Chaouia, and Marrakesh, over each of which was 
placed a superior oflBicer and staff with the power of enforcing order, 
maintaining intelligence offices, and controlling posts, circles and sta- 
tions. The work of reorganization is proceeding slowly but surely, the 
French not attempting any general subjugation of the whole country, 
but remaining content with keeping the main trade routes open and 
maintaining order. The military and police forces of the Sultan are being 
reorganized on the French model with the object of utilizing as many of 
the natives as possible in this branch of the public service, where they 
can rise to the rank of lieutenant, it not being considered safe or wise to 
admit them to the higher positions at present. 

While the promulgation of all decrees and the new reform measures 
must be done in the name of the Sultan and with his consent (presumed), 
it is evident that the real ruler is to be the French Resident or Commis- 
sioner General, to whom is entrusted the power of approving all decrees 
of the government, of acting as an intermediary between the Sultan and 
all foreign Powers, and of handling all ''matters relating to foreigners in 
the Shereefian Empire." He is of necessity a military officer; and it is 
the intention of the French that, owing to the critical and disturbed 
state of affairs prevalent throughout the land and the pressing need of a 
firm and powerful, but judicial and skillful, hand at the helm, Morocco 
should remain for a time practically under military rule. But, no doubt, 
this will be replaced, as soon as it is practical and advisable, by a well- 
organized civil administration, as was done in Tunis. In any case, it is 
expected that the little ''Kingdom of the West" will hereafter con- 
stitute a part of French territory, an adjimct of the Republic preserving 
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its own integrity and institutions and a fair amount of local autonomy, 
which, while enjoying the protection of the French and the friendship 
and co-operation of their financiers and administrators, has lost its 
international position forever. The diplomatic and consular agents of 
France will hereafter undertake the representation and protection of 
Moroccan subjects and their interests abroad; and the Sultan can con- 
clude no international act or make any public or private loan, or conces- 
sion, without the approval of France. 

The establishment of a French protectorate in Morocco is, however, 
demanded to protect the conmiercial interests of all the European states, 
as well as to safeguard the colonial enterprises of the French in Northern 
and Western Africa, and to preserve life and property within the do- 
mains of the Sultan. The sufferings of the masses imder a long rule of 
misgovemment, corruption and oppression, alone require, in the name of 
a generous hiunanity, the intervention of a strong, honest and efficient 
government. The period when France could have acted solely in the 
capacity of a friendly adviser is past: and it is now impossible for her to 
carry through the long-delayed and greatly needed reforms, or to give 
an effective administration to the coimtry, without having her hands 
firmly on the wheels of state. 

Such a form of intervention is nothing new in African annals; for it 
has been practiced in various forms during the past thirty years by all 
the European Powers having colonies on that continent. It has, in 
fact, become so frequent a step in the territorial expansion of modem 
states, that it has taken on an important international character and its 
special status has been recognized definitely in international law. In 
establishing a protectorate over a civilized or semi-civilized people, 
three conditions are necessary. There must be a sort of condominium, 
or division of the territorial sovereignty, between the local rulers and the 
protecting state. All other states, excepting the protecting state, shall 
be excluded from exercising any authority in the internal affairs of the 
state. And, thirdly, the protecting state shall represent the protected 
country and its people in all their relations with the other Powers. It 
was established as early as the Berlin Conference in 1885, that any state 
setting up such a "protectorate" must assiune the "obligation to insure 
the establishment of authority — sufficient to protect existing rights and, 
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the case arising, freedom of trade and of transit on the conditions that 
may have been agreed upon." ^^ This implies a consent to assume civil 
and criminal jurisdiction over all foreigners resident within the coimtry, 
which has been interpreted to include the protection of the lives and 
property of foreigners and missionaries as well. 

To legally create a '^protectorate/' a state must obtain the consent of 
the native community needing or wishing protection and of all those 
European Powers which through their control of neighboring regions, 
the possession of large trade or financial interests within the country to 
be protected, or the existence of some intimate relations between their 
citizens and the subjects of that state, may have '^ special interests" 
there. This is usually done by means of written agreements or treaties. 
In the case of the Powers, this might be secured by means of general 
conferences, such as that of Algeciras where France and Spain were 
authorized to assist the Government of Morocco in establishing its 
authority; but, as a matter of fact, it has usually been worked out by 
special treaties between the states interested. Too often these treaties 
have been arranged among the Powers on a '' compensation" or exchange 
of recognition plan with little regard for the real wishes of the protected 
states.^^ And the legality of *' protectorate treaties" between states 
giving and those receiving protection seems never to be seriously ques- 
tioned even when they are secured by diplomatic pressure, a display 
of force, or a military occupation. 

The request for protection by a weak or inefficient government might 
be sufficient cause for the extension of such protection; but in practice 
it has been recognized that a state offering protection must previously, 
by colonization or the creation of sufficient commercial or financial 
interests within its borders, have secured a special "sphere of influence" 
there. And the act must be preceded by due notification to all the 
Powers in any event. All this France has done with regard to Morocco, 
and more. For the French Government is irrevocably committed, by 
her treaties and promises to the Maghzen and the public assurances of 

** Article 35; Supplement to this Journal, Vol. 3, p. 24. 

'' Such as the Franco-British treaty of 1890 when Great Britain and France reoog- 
nizcd each other's protectorates in Zanzibar and Madagascar, and the Anglo-German 
treaties of 1890-1893 whereby the protectorates of England and Gennany in East 
Africa were officially established. 
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her leading government officials, to a policy of justness and equity and 
political integrity. They have agreed to stop all reported abuses in 
connection with the sale and occupation of land by foreigners in Morocco, 
to protect the rights and customs of the natives, to encourage the loyal 
co-operation of the Moroccan people by every legitimate means, and to 
employ their chiefs and leaders as far as possible in the administration 
of local affairs. "France must make herself loved as well as respected," 
said M. Poincar^ in his explanatory speech in support of the protection 
treaty on July 1, 1912. General Lyautey, the first Resident-General, is 
an administrator of ability, accustomed to handling men and thoroughly 
conversant with the conditions and needs of the country; and in the first 
six months of his incimibency,^^ he has been remarkably successful in 
restoring peace and order and in winning the respect and confidence of 
all with whom he has come in contact. • The work entailed in introducing 
the new administration is enormous and the difficulties nimierous. Every- 
thing in the country has to be reorganized; but the highest authorities 
in France on finance, land-tenure, Mohammedan law, education and 
politics have been busy for some months preparing the way and working 
out plans for the regeneration of this country, which it is expected they 
will be able speedily to introduce with the assistance and co-operation of 
the natives. 

In spite of the permission given France and Spain at the Algeciras 
Conference, they have been unable to introduce any permanent order or 
system of policing in the coimtry outside of such districts as Chaouia, 
Oudjda and Melilla, where it was necessary to set up a temporary 
military occupation. Here a fairly satisfactory and efficient system of 
rule has been established. In other portions where the French had 
attempted to interfere, such as in the region of Fez, Tangier and the 
Gharb, serious mistakes have been made, which it will take considerable 
time to eradicate from the popular mind. General Lyautey has already 
removed the worse abuses and modified the existing conditions in 
Northern Morocco materially; and he has reorganized the government of 
Marrakesh and the southern portion promptly and effectively, appointing 
to all the important posts the leading, the most trustworthy, and the 

** See summary of his work and report given in the Timea for December 6 and 
November 9, 1912. 
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most capable chieftains of the region. Thus a good beginning has been 
made in the work of reform and reorganization; but the task of establish- 
ing French control over the whole Shereefian Kingdom, similar to that 
exercised by them in Tunis, is a most difficult and delicate affair, requir- 
ing great patience, careful planning, and a rare combination of diplo- 
matic tact and administrative skill. It must be accompanied by the 
immediate construction of certain important public works, such as 
railways from Tangier to Fez and from Casa Blanca to Marrakesh 
(together with a harbor at Casa Blanca) and good roads throughout the 
country, the erection of public schools, hospitals, post-offices, irrigation 
plants, and other agencies of civilization and self-help. And General 
Lyautey is asking for a loan at once of $60,000,000, with which to 
effect this very work. 

To win over a stubborn, superstitious and ignorant population to the 
acceptance of a form of government they dislike, the presence of foreign- 
ers they distrust and detest, and of customs and methods which they 
do not imderstand, is an exceedingly delicate and arduous task. As 
one of the Moorish statesmen said: ''This country is not like the land of 
the Nazarenes and cannot be made like it in haste." The ''blind prej- 
udices of ignorance and superstition" are still holding the land in their 
clutches and impeding its development at every step. The French, 
therefore, must go slowly and seek earnestly to win the confidence of 
Mulai-el-Yusef and his people. They must prove to the inhabitants that 
they are not coining to take their land and property away, but that they 
are honestly desirous of assisting in the material development of the 
country and in procming for the citizens the protection for life and 
property so sorely needed. 

It must be "Morocco for the Moroccans" as far as possible; and the 
bitter and unreasoning hatred of foreigners and foreign ideas must be 
surmoimted by fair treatment, an honest and straight-forward diplo- 
macy, and a friendly, unselfish spirit. Europeans should be allowed to 
penetrate only gradually into the interior under careful governmental 
supervision; and no colonization by French or Spaniards should be per- 
mitted for some time to come. No interference with the religious or 
private life of the people should be attempted; and native institutions, 
customs and methods ought to be utilized and developed wherever 
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possible. When necessary, force may be employed with discretion; but 
it must always be used with a firm and just hand through the recognized 
government. The people should be made to feel that it is the Prince of 
the Faithful who compels his subjects to accept the inevitable, and not 
the foreigner. In ten or fifteen years time, with patience, tact and 
forbearance, the French will be ruling a new and reorganized Morocco; 
but it will be under a veiled suzerainty, as she is now managing Tunis, or 
as Great Britain controls Egypt. And the Moorish proverb: "He who 
stands long enough at the door is sure to enter at last," will once more 
have been fulfilled. 

Norman Dwight ELarris. 



CANADA 

COLONY TO KINGDOM 

I suppose there is a stage in the development of the creature at which 
opinion may very well vary as to whether it is a tadpole or a full-fledged, 
or rather a four-footed, frog. Canada, constitutionally, is in a some- 
what imcertain case; for, if you say that she is a colony, you will be con- 
fronted with some well-developed legs, and if you say that she is an in- 
dependent state, you will be asked to explain away the remains of the 
tail. What sort of compromising language a biologist would apply to 
his dubiosity, I do not know; but, with reference to Canada, I am pre- 
pared to make a distinction, — to say that she is nominally a colony, 
and really an independent state. A veritable bit of the actual tail is 
still visible; there may not, indeed, be enough for performance of its 
former function of control, but quite enough to betray the origin of 
the animal; while the legs can very clearly kick, if not speak, for them- 
selves. Nominally, I say, Canada is a colony; the forms, the nomen- 
clature, the legal appearance still exist. But in reality Canada is inde- 
pendent and governs herself. A short summary of Canadian political 
history will establish that point. 

Resemblance to British History. A sketch of the constitutional de- 
velopment of the United Kingdom itself will, with a few explanations, 
suffice for the main features of the development of the Canadian con- 
stitution. Observe the following parallelisms: 

1. The principal agency in British evolution was the Common's 
control of taxation. So also in Canada. 

2. In earlier years this ccfntrol was not completely effective because 
of the existence of the hereditary revenues of the crown, and the King's 
frequent recourse to aids, benevolences, prizes, etc. So also, as to the 
revenues, in Canada — for example, all the moneys derived from the 
sale and leasing of lands (the lands all belonged to the King, we were 
told); all fines; all fees of office (most of the officials received fees); and 
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all customs duties levied by Imperial statute. These revenues were 
large, and some of the governors looked forward with joy to the time 
when they would be sufficient to defray all expenditure and thus end 
forever the absurdity of bothering with legislative assemblies. 

3. In earlier times the kings had large legislative authority, and the 
Stuarts claimed divine right to do as they liked. Defeated in many 
constitutional contests and finally in civil war, all such claims were 
withdrawn and ended. So also in Canada, where the same sort of con- 
tests, resulting in civil, although unsuccessful, war, preceded the con- 
cession of responsible government (1847). 

4. In earlier times, the King was the chief executive officer, and took 
advice when and how he liked. So also his deputy in Canada. 

5. Imperceptibly, executive functions became attached to various 
departments presided over by members of the administration of the 
day. So also in Canada. 

6. Gradually the King ceased to attend coimcil meetings of the ad- 
ministration, and finally withdrew altogether. So also in Canada. 

7. The most marked advance in this last respect occurred on the ac- 
cession of George I. Not only could he not speak English and his coun- 
cillors not speak Dutch, but, apart from his desire for the use of British 
soldiers and sailors to help him in his seizure of Swedish territory, he 
did not care very much what his ministers did. So also in Canada. 
After British adoption of free trade and free navigation (1846-9), there 
were few matters in which the governors were specially interested. They 
guarded British interests only, even as George I watched over those of 
Hanover. 

8. In earlier days, treaties were one of the peculiar prerogatives of 
the Crown. Nominally, they are so still, but, in reality, control has 
passed to the cabinet. So in Canada. Nominally, Canada has no 
foreign relations, but in reality she regulates them, very largely, as she 
wishes. 

9. Even the influences which in England made so dilatory and slug- 
gish the progress of poUtical evolution were duplicated in Canada. There 
were the same placemen and place-seekers; the same sycophants and 
parasites; the same society-climbers and flatterers; the same strivers 
for titles and favors; the same grovellers, weaklings and imbeciles. But 
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besides all these, there were always very many estimable men, splendid 
men, who fought against reform because they did not like it; because 
they believed it low, vulgar and democratic; because they believed that 
government by the people would mean spoliation and anarchy; because 
of their assurance that the classes ought to govern and the masses to 
do as they were told. 

The parallelism is close. Substitute the Colonial Secretary in Cana- 
dian history for the Sovereign in British, and it is fairly complete. 

Present Position. Explanation of the present position will be assisted 
by dividing into two categories the authority which, in the course of 
time, has passed from the Imperial and become vested in the Canadian 
Parliament, namely, (1) that relating to local and purely internal affairs, 
and (2) that relating to matters having an external aspect. 

Internal Affairs. Tight check upon even trifling details of our govern- 
ment was maintained until the union of the two Canadas in 1840. We 
had legislative assemblies, but the governors had the greater power. 
Our rebellions (1837-8) produced Lord Durham's report (1839). Lord 
Durham's report led to the introduction of responsible government, 
to which Lord Elgin afterwards (1847) gave practical operation. And 
British adoption of the principles of free trade (1846) by removing the 
only reason for interference in our domestic affairs, relieved us from a 
good deal of the parentalism which we had theretofore experienced and 
resented. After that, little tiffs from time to time with our governors 
were necessary. Every one of these men had to suffer a little clipping of 
the wings; one wanted to control the pardoning power in criminal cases; 
another wanted to exercise a sort of veto over provincial legislation; 
another imagined that he ought to control our militia, and so on. None 
of them got what he wanted, and in later years, although still apt to 
chafe and fret a little,^ they have almost completely settled down into 
recognition of their limitations. Indeed, we may say that, with reference 
to all purely domestic matters, our independence of control is not only 
absolute, but is unreservedly admitted and acknowledged by the Im- 
perial authorities. 

External Aspects. Interference in our domestic affairs ceased, not 

* The above has no reference, and, as far as I know, no application to His Royal 
Highness the Duke of Connaught. 
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out of deference to colonial sentiment and aspirations, but because, as 
Mr. Gladstone once said — when the British Government really came 
to consider the matter, they found that they had no interest in such 
matters. 

In other respects, in relation to subjects with regard to which certain 
sections of the British people continued to consider themselves entitled 
to privileges in their colonies, there were the same old objections to our 
freedom of action, the same old Downing Street pressure and interven- 
tions. We have not quite finished with some of them yet. What has 
been done and what remains to be done may be seen from the following 
review imder the headings (1) Judicial Appeals; (2) TarifiFs; (3) Copy- 
right; (4) Naturalization; (5) Merchant shipping; (6) Treaties; (7) War. 
The first two are settled. The third is practically settled. The fourth 
and fifth are imder discussion. The sixth is settled. The seventh — we 
shall see. 

Jvdicial Appeals. Our final court of appeal is the Judicial Committee 
of the British Privy Coimcil. Originally, colonies had no option in 
the matter, — their charters so stipulated. Now the system continues in 
partial operation because Canada has not chosen wholly to abolish it. 
Nominally we have no control. Nominally the King may bring all 
judicial matters to "the foot of the throne," and do with them there 
as he thinks right. Really the King does nothing of the kind. Really 
our legislatures pass statutes, from time to time, assiuning to limit the 
sovereign's authority. Really we do as we like, and the sovereign as- 
sents to any legislation we choose to pass. 

Tariffs. The advent of free-trade in the United Kingdom ended the 
prohibitions theretofore imposed upon us, and we commenced (1859) the 
regulation of our own tariffs. Naturally enough, the British manu- 
facturer did not like our methods, and the Colonial OflBice intervened 
and threatened to disallow our statute. The threat brought a plucky 
reply from the Canadian Government: 

Self-government would be utterly annihilated if the views of the Im- 
perial Government were to be preferred to those of the people of Canada. 
It is, therefore, the duty of the present government distinctly to affirm 
the right of the Canadian legislature to adjust the taxation of the people 
in the way they deem best, even if it should unfortunately happen to 
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meet the disapproval of the Imperial Mmistry. Her Majesty cannot 
be advised to disallow such acts, unless her advisers are prepared to 
assume the administration of the affairs of the colony, irrespective of 
the views of its inhabitants.^ 

That ended the merely domestic side of the tariff question, but several 
points still remained: (1) Preferential tariffs — treating one country one 
way and another in another way, (a) as between different parts of the 
King's dominions, and (b) as between those parts and foreign countries. 
(2) The obligation of treaties (a) past and (b) future. 

Preferential Tariffs. As early as 1885, Canada had been proposing 
reciprocally preferential arrangements within the King's dominions, 
and in 1894 she arranged for a meeting in Ottawa to consider that and 
other questions. Favorable resolutions were passed, but they met with 
no S3rmpathy in England. We were told, in an official despatch of 
28 June, 1895, that ''the guardianship of the common interests of the 
Empire rests" with the British Government; that ''in the performance 
of this duty it may sometimes be necessary to require apparent sacri- 
fices on the part of a colony * * * that they will not, without good 
reason, place difficulties in the way of any arrangements which a colony 
may regard as likely to be beneficial to it"; that this would have to be 
done, and that that would have to be observed. Only twenty-seven years 
ago! Canada worried a little, and appeared to be able to do nothing. 
The principal difficulty was the existence of two old treaties which pre- 
vented the colonies charging lower duties on the productions of the 
United Kingdom than on those of Germany and Belgium. Canada 
asked that the treaties might be denoimced. The United Kingdom said 
no. It would be bad for us, and subversive of correct principle. Then 
Canada took a peculiar step. She passed a statute offering the United 
Kingdom a preference (1897; 60 Vic. c. 16, s. 17) and asked what was 
going to be done about it. Shortly afterwards, the Colonial Conference 
of 1897 applied further pressure and Lord Salisbury denounced the 
treaties. Preference has become a familiar feature of colonial legisla- 
tion. There are some other treaties yet, but none of great importance. 
The British Government is at the present moment endeavoring to ar- 
range our release from them. 

« Can. Sess. Papers, 1860, No. 38. 
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Practically^ now, we do as we wish. Special arrangements have been 
made with various countries and we make such terms with them as we 
please. If we had chosen to consunmiate the recent reciprocity arrange- 
ments with the United States, no one imagines that the United King- 
dom would have thought itsdf entitled to interfere even though the 
United States was, as to a few items of our proposed tariff, placed in a 
better position than the United Eangdom itself. Our tariff indepen- 
dence is complete. 

Copyright, Canada's dispute with the United Kingdom was the result 
of American methods and American l^slation. Copyright could not 
be obtained by Canadians in the United States unless the type of the 
book was set there, whereas British law gave copyright throughout the 
whole of the King's dominions to everybody who published (that is, put 
on sale) the book in the United Kingdom before publishing elsewhere. 
The effect was specially detrimental to Canada. I have myself been 
obliged to print books in the United States in order to get copyright 
there, whereas an American prints at home and obtains copyright in 
Canada by sending a few copies to London. In 1888, and afterwards, 
we protested very vigorously. A bill is now passing the British Parlia- 
ment giving us complete control. 

N(Uuralizalion, British legislation provides for the naturalization 
of aliens while they are within the United Kingdom only. It professes to 
change nationality only so long as the recipient remains within those 
Umits. Early Canadian legislation conferred complete naturalization, 
but in later times Canada has conformed her law to the British model. 
She gives naturalization within Canada only. 

The United Kingdom has now under consideration a proposal to 
widen the effect of her statute, and the position of Canada and the other 
Dominions has come under consideration. The United Kingdom con- 
tends that colonial legislation is necessarily limited to the colony's own 
territory, and that Canada, therefore, cannot confer nationality which 
would be valid beyond its boundaries. Canada contends that her 
authority is complete. Limitation of her legislative control to her own 
territory, she says, is a restriction from which no sovereignty is exempt. 
She asserts no extra-territorial validity to her laws. Conferring status 
(that is all that takes place) has no appearance of extra-territorial l^s- 
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lation. Naturalization gives a status just as does marriage and incor- 
poration of companies. Foreign nations recognize the status or not 
as they please. Canada further contends that her Constitution gives 
her complete control of the subject of ''Naturalization and Aliens." 
Canada will, of course, win in the long run. There is but one and the 
same solution of all such questions. 

Merchant Shipping. This is the only matter of any importance, 
apart from those involving foreign relations, about which there is any 
difficulty, and it promises a few years more controversy before it, too, 
ends in the same old happy way. Originally British law applied to all 
ships flying the British flag. Then a distinction among those ships 
was introduced by permitting registration of ships in the colonies, and 
the colonies were authorized to legislate with reference to those ships. 
It was recognized too and permitted that the colonies should have con- 
trol, subject to certain limitations, of ships (any ships) engaged in their 
coastal trade. Afterwards special constitutions were granted to Canada 
(1867) and Australia (1900). And now two points are being discussed: 
(1) Have the Dominions authority to control by their legislation all 
ships within their waters? and (2) If not, is such authority to be ac- 
corded to them? 

The questions arose in connection with attempts by Australia and 
New Zealand to regulate the rates of wages, the equipment, the sanitary 
arrangements of all ships engaging in their trade. British and foreign 
vessels employ cheap labor. Lascars get less than ten cents a day, and 
the accommodation for the men upon some of the ships is in proportion 
to the wages. Australia and New Zealand insist that their own ships 
shall pay proper wages and be properly equipped; and the result is that 
their own ships are beaten out of their own trade by inability to com- 
pete with ships careless of the well-being of their men. 

The British Government agrees that the colonies may regulate their 
own ships and also all ships doing coasting-trade, but they object to 
regulation of ships trading between one colonial port and any outside 
place. Objection is put chiefly upon the ground that the proposed 
legislation would be equivalent to exclusion of British and foreign ships; 
that British ships ought not to be excluded; and that if foreign ships 
were excluded, foreign countries would retaliate not merely against 
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colonial shipping but against British ships also. The British Govern* 
ment points out, moreover, that the existence of many foreign treaties 
debars the possibility of legislation along the proposed lines. 

The colonies, at the last Imperial Conference (1911), made replies to 
these objections, and they adopted two resolutions, one requiring such 
modification of the treaties as would relieve the colonies from the con- 
tracted limitation of their authority (some of the treaties have already 
been got rid of), and the other in the following language: 

That the self-governing oversea dominions have now reached a stage 
of development when they should be entrusted with wider l^islative 
powers in respect to British and foreign shipping. 

The British Government assented to the first, but opposed the second, 
of these resolutions. 

Treaties. Originally the United Kingdom made such treaties (binding 
upon the colonies) as it pleased, and in doing so paid little r^ard to the 
interests of the oversea possessions. For example, when, as above 
mentioned, the colonies came to object to the Belgian and German trea- 
ties (made as late as 1862 and 1865 respectively). Lord Salisbury said: 

With respect to these two unlucky treaties that were made by 
Lord Palmerston's government some thirty years ago, I am sure the 
matter of the relation of our colonies could not have been fully considered. 
We have tried to find out from official records what species of reasoning 
it was that induced the statesmen of that day to sign such very un- 
fortunate pledges; but I do not think they had any notion that they 
were signing any pledges at all. I have not been able to discover that 
they at all realized the importance of the engagements upon which they 
were entering. 

In 1878, we obtained a declaration from the British Government 
that, for the future, no commercial treaty would be made by which 
Canada should be bound, unless she herself assented to it.' The Ger- 
man and Belgian treaties had been made before that date. They are 
now gone, and we are free from any future commercial treaty obliga- 
tions other than those of our own making. 

And we do make them. In 1879, we wanted to enter into some tariff 
arrangements with Spain, but having to act through the British Foreign 

' Britiflh Blue Book, Commercial, No. 5, 1903; Can. SesB. Pap., No. 24, p. 7. 
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Office, negotiations were difficult, and our commissioner. Sir A. T. Gait, 
said (as afterwards summarized by Sir Charles Tupper) : "that he found 
himself greatly hampered in discharging the duties imposed upon him 
by the Government of Canada, because he only stood in the position 
of a commercial commissioner, and it was necessary that all his n^otia- 
tions with the Government of Spain, should be filtered through Her 
Majesty's Minister at the Court of Madrid." * 

In 1893, our commissioner to negotiate trade arrangements with 
France, Sir Charles Tupper, was associated with the British Ambassador 
at Paris, and Sir Charles did the work. 

In 1897, further arrangements were made with France, and on this 
occasion the part taken by the British authorities was purely formal. 
With reference to it Sir Wilfrid Laurier afterwards said: 

It has long been the desire, if I mistake not, of the Canadian people 
that we should be entrusted with the negotiation of our own treaties, 
especially in regard to commerce. Well, this looked-for reform has 
come to be a living reality. Without revolution, without any breaking 
of the old traditions, without any impairment of our allegiance, the 
time has come when Canadian interests are entrusted to Canadians, and 
just within the last week, a treaty has been concluded with France — a 
treaty which appeals to Canadians alone, and which has been n^otiated 
by Canadians alone.^ 

In 1909, Canada created a Department of External Affairs, and the 
statute (8, 9, Ed. VII, c. 13) expressly refers to n^otiations with foreign 
countries: 

The Secretary of State ♦ ♦ ♦ shall have the conduct of all offi- 
cial communications between the government of Canada, and the 
government of any other country in connection with the external affairs 
of Canada, and shall be charged with such other duties as may from 
time to time be assigned to the department by order of the Governor in 
Council in relation to such external affairs, or to the conduct and man- 
agement of international or intercolonial n^otiations, so far as they may 
appertain to the government of Canada. 

In 1910, a treaty was arranged between the United Kingdom and 
the United States providing for the general arbitration of differences 

« Hans., May 12, 1887, p. 396; and see Canadian Sessional Papers, 1894, No. 56A, 
p. 98. 

• Quoted, Hans., 1907, 8, p. 1260. 
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between Canada and the United States, by proceedings with which the 
British authorities have nothing to do, by direct communication; namely, 
between Canada and the United States. In this respect, the treaty is 
really equivalent to a transfer from the British Foreign Office to the 
Canadian Government of the conduct of external relations with the 
only foreign country with which Canada has large and delicate relations. 
Article 10 of the treaty is as follows: 

Any questions or matters of difference arising between the High Con- 
tracting Parties involving the rights, obligations, or interests of the 
United States or of the Dominion of Canada, either in relation to each 
other or to their respective inhabitants, may be referred for decision 
to the International Joint Commission by the consent of the two Parties, 
it being understood that on the part of the United States, any such 
action will be by and with the consent of the Senate, and on the part of 
His Majesty's Government, with the consent of the Govemor-in-Council. 
In each case so referred, the said Conmiission is authorized to examine 
into and report upon the facts and circumstances of the particular ques- 
tions and matters referred, together with such conclusions and recom- 
mendations as may be appropriate, subject, however, to any restrictions 
or exceptions which may be imposed with respect thereto by the terms 
of the reference. 

A majority of the said Commission shall have power to render a de- 
cision or finding upon any of the questions or matters so referred. 

If the said Commission is equally divided or otherwise unable to 
render a decision or finding as to any questions or matters so referred, 
it shall be the duty of the Conmiissioners to make a joint report to both 
Governments, or separate reports to their respective Governments, 
showing the different conclusions arrived at with regard to the matters 
or questions so referred, which questions or matters shall thereupon be 
referred for decision by the High Contracting Parties to an umpire 
chosen in accordance with the procedure prescribed in the fourth, fifth 
and sixth paragraphs of Article XLV of the Hague Convention for the 
pacific settlement of international disputes, dated October 18, 1907. 
Such umpire shall have power to render a final decision with respect to 
those matters and questions so referred on which the Commission failed 
to agree. 

When we remember that in 1892 the British Foreign Office declared 
that "To give the colonies the power of n^otiating treaties for them- 
selves without reference to Her Majesty's Government would be to 
give them an international status as separate states, and would be 
equivalent to breaking up the Empire into a number of independent 
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states/' we are able to realize the import of our present arraogements 
with the United States. 

War. The relation between Canada and the United Kingdom with 
reference to war, divided, with the question of reciprocity with the 
United States, the attention of the electors at our last general elections ' 
(21 September, 1911). Popular vote ended reciprocity, and the war 
question is now, and will for some time be, the chief subject for political 
discussion. 

The relations between the United Kingdom and the colonies prior to 
1902, were stated in a memorandum presented to the Colonial Con- 
ference of that year by the War Office, as follows: 

Prior to the outbreak of the war in South Africa, so far as any general 
scheme for the defence of the Empire as a whol6 had been considered, it 
was assumed that the military responsibilities of our great self-governing 
colonies were limited to local defence, and that the entire burden of 
furnishing re-enforcements to any portion of the empire against which a 
hostile attack in force might be directed must fall on the regular army. 
There may possibly have been some pious hope that in time of need the 
colonies might rally to the mother country, but no definite arrange- 
ments were made, nor were inquiries even on foot as to whether such 
aid might be expected, and if so, in what strength. Indeed, the neces- 
sity for it was by no means realized and its reliability was doubted.* 

Before that date, Australia and New Zealand had made an arrange- 
ment with the British Admiralty whereby certain payments were to be 
made by the colonies, and certain naval defence provided by the Ad- 
miralty, and at the conference of that year, all the other self-governing 
Dominions, except Canada, agreed to send annual money contribu- 
tions. Canada declined upon the ground of the inconsistency of the 
proceeding with the principles of self-government. 

At the same conference, the British Government asked that, "The 
great self-governing colonies may be able to give some assurance as to 
the strength of the contingents which they should be able to place at 
the disposal of His Majesty's government for extra colonial service in a 
war with a European Power." 

But the colonies declined to pledge themselves, and Canada and 
Australia said that the matter would be considered "when the need 



arose." 



* Ck>lomal Conference, 1902, pp. 47, 48 
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At the next conference (1907); Canada had the satisfaction of finding 
that, not only had the British Government been converted to her view, 
but that the experience of some of the other colonies had proved its 
soundness. The Prime Minister, Mr. Campbell-Bannerman, in his open- 
ing speech, said that he did not (as Mr. Chamberlain always had done), 
ask for money, for he recognized that 'Hhe cost of naval defence and the 
responsibility for the conduct of foreign affairs hang together. ♦ ♦ ♦ 
You in common with us are representatives of self-governing com- 
munities." ^ 

Afterwards, Canada and Australia commenced the establishment of 
navies of their own, and the question of their employment in British 
wars necessarily arose. The legislation of both the colonies was ab- 
solutely non-committal; the executives were given authority, at their 
discretion, to hand over the ships. The British Government made no 
claim. On the contrary, it readily agreed that "the naval services and 
forces of the Dominions of Canada and Australia will be exclusively 
under the control of their respective governments." ® 

In the Province of Quebec a new political party, the Nationalist 
party, has been formed for the purpose of protesting against Canadian 
obligation to take part in British wars in the absence of representation 
in British councils. The Conservative party accepted that principle 
and united with the Nationalists in the formation of the present govern- 
ment. The Liberal party has always declared Canada's complete free- 
dom of action; and, therefore, it may now be said that Canada is fairly 
unanimous in her assertion that there can be no obligation without 
representation. Our Prime Minister has indicated that an endeavor will 
be made to come to some agreement upon that basis with the British 
Government, and it is a part of his declared policy that no permanent 
arrangement will be finally made without having been first submitted 
for ratification to the people of Canada at a general election. 

The situation is, therefore, not only very interesting, but extremely 
delicate. It looks as though the last trace of our tadpole tail were 
rapidly disappearing. 

Parliamentary Control. In the Canadian Constitution are the follow- 
ing paragraphs : 

» Proceedings, p. 6. • Cd. 6746-2, p. 1. 
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55. Where a bill passed by the Houses of Parliament is presented 
to the Governor General for the Queen's assent, he shall declare accord- 
ing to his discretion, but subject to the provisions of this act and to 
Her Majesty's instructions, either that he assents thereto in the Queen's 
name, or that he withholds the Queen's assent, or that he reserves the 
bill for the Queen's pleasure. 

56. Where the Governor General assents to a bill in the Queen's 
name, he shall, by the first convenient opportunity, send an authentic 
copy of the act to one of Her Majesty's principal Secretaries of State, 
and if the Queen in Council, within two years of receipt thereof by the 
Secretary of State, thinks fit to disallow the act, such disallowance 
(with a certificate of the Secretary of State of the day on which the act 
was received by him) being signified by the Governor General, by speech 
or message to each of the Houses of the Parliament, or by proclamation, 
shall annul the act from and after the day of such signification. 

57. A bill reserved for the signification of the Queen's pleasure shall 
not have any force unless and until, within two years from the day on 
which it was presented to the Governor General for the Queen's assent, 
the Governor signifies by speech or message to each of the Houses of 
Parliament, or by proclamation, that it has received the assent of the 
Queen in Council. 

Those clauses are in the Constitution, but the understanding is fairly 
complete that they must not be acted upon. The last occasion upon 
which they were brought into operation was in 1888, when a bill respect- 
ing cop5rright was reserved by the Governor and remained unassented 
to. Canada had a grievance, as already stated, against the United 
States and wanted to retaliate. We were not permitted to do so. Our 
freedom is now conceded, and we shall very shortly do as we have been 
done by. The disallowance clauses of our Constitution are out of date. 

A Canadian Flag, Our federation was formed in 1867, and shortly 
afterwards our government adapted the red ensign of the British mer- 
cantile marine to our purposes as a Canadian fiag, by placing upon the 
fly of the fiag the Canadian coat-of-arms. The Admiralty at first made 
no objection to the practice. On the contrary, a notification was sent 
by its Board to the Colonial Office, May 22, 1874, to the effect that 
"no objection would be raised to any vessel registered as belonging to 
one of her Majesty's colonies flying the red ensign with the badge of the 
colony in the fly." 

The Admiralty soon changed its mind, and on the 25th of July of the 
following year intimated to the Colonial Secretary that the only proper 
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flag for the colonial mercantile marine was ''the ensign without any 
badge." 

Canadian ship-owners took little notice of this inhibition, and finally 
an Imperial statute ® was passed to put us straight: 

1. The red ensign usually worn by merchant ships without any de- 
facement or modification whatsoever, is hereby declared to be the proper 
national colors for all ships and boats belonging to any subject of Her 
Majesty, except in the case of Her Majesty's ships or boats, or in the 
case of any other ship or boat, for the time being, allowed to wear any 
other national colors in pursuance of a warrant from Her Majesty or 
from the Admiralty. 

Canada was notified of the passing of this statute, October 3, 1889, 
and at the same time was informed that there would ''be no objection 
to colonial merchant vessels carrying distinguishing flags with the badge 
of the colony thereon, in addition to the red ensign." 

That was* not, however, what Canada wanted, and an application 
was made, June 30, 1890, under the provisions of the statute, "for the 
issue of a general warrant which will permit Canadian registered ships 
to fly the red ensign usually worn by merchant ships with the Canadian 
coat-of-arms." 

Objection being made, the Canadian Government passed an Order- 
in-Council, October 31, 1890, in support of the previous application, 
and Sir Charles Tupper wrote to the Governor-General, Lord Stanley, 
on November 13, 1890, saying that: "Since about 1869 our ships have 
been encouraged by the Government of Canada to use the red ensign 
with the Canadian coat-of-arms in the fly. ♦ ♦ ♦ These ships are 
in every quarter of the globe." 

Afterwards, November 7, 1891, \^ce-Admiral Watson, then stationed 
at Halifax, wrote to the Governor-General: 

I have read with much interest the correspondence relating to the 
Canadian flag. It will certainly be a great pity if the Home Govern- 
ment insist on its abolition. As a matter of feeling and sentiment, I 
know for certain it will cause very great dissatisfaction in the colony, 
and I can see no good result from the enforcement of the order; but on 
the contrary, I think a change enforced might give rise to trouble and 
will certainly cause general ill-feeling. They are proud of their flag, 
and their pride, in my opinion, should be encouraged and not dampened. 

• 52, 3 Vic, c. 73. 
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The Governor-General took the same view, and in writing to the 
Colonial Secretary, December 12, 1891, referred to the use of the red 
ensign with the Canadian badge as follows: 

It has been one of the objects of the Dominion as of Imperial policy 
to emphasize the fact that, by confederation, Canada became not a 
mere assemblage of provinces, but one United Dominion, and, though 
no actual order has ever been issued, the Dominion Government has 
encouraged, by precept and example, the use on all public buildings 
throughout the Provinces of the red ensign with the Canadian badge in 
the fly. 

Of course it may be replied that no restriction exists with respe^ct to 
flags which may be hoisted on shore, but I submit that the flag is one 
which has come to be considered as the recognized flag of the Dominion, 
both ashore and afloat, and on sentimental grounds I think there is 
much to be said for its retention, as it expresses at once the unity of 
the several Provinces of the Dominion and the identity of their flag 
with the colors hoisted by the ships of the mother-country. 

Lord Stanley added that the enforcement of the Admiralty order 
"would be attended with an amount of unpopularity very dispropor- 
tionate to the occasion, and at a moment when it is more than usually 
important to foster rather to check an independent spirit in the Domin- 
ion which, combined with loyal sentiments toward the mother-country, 
I look upon as the only possible barrier to the annexationist feeling which 
is so strongly pressed upon us by persons acting in the interests of the 
United States.^® 

Thus urged, the Admiralty gave way, February 2, 1892, at the same 
time retaining its opinion that 'Hhere are not unimportant objections 
to interference with the simplicity and uniformity of national colors. 
Whatever is conceded to Canada will almost certainly be claimed by 
the other colonial governments." 

The warrant issued by the Admiralty, February 2, 1892, is as follows: 

We do therefore by virtue of the power and authority Vested in us 
hereby warrant and authorize the red ensign of Her Majesty's fleet 
with the Canadian coat-of-arms in the fly, to be used on board vessels 
registered in the Dominions. 

^^ At the Dominion elections of 1891, the question of closer trade relationB with the 
United States was the principal issue, the Liberab strongly advocating a policy of 
unrestricted reciprocity. 
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The Admiralty's warrant sufficiently established a Canadian flag on 
our mercantile marine, and as appears from the despatch above quoted, 
our government, without any special Imperial authority, adopted it 
as our flag ashore. It very appropriately symbolizes and expresses the 
Canadian constitutional position; for the union-jack, in the comer, 
indicates our political origin and present affiliation, while the Canadian 
coat-of-arms in the fly denotes the commencement of independent na- 
tional life. Its equivocal character has its parallel and its explanation 
in the ambiguity of our political status. Were we, in fact as well as in 
theory, a part of the British Empire, we should of course fly the flag* 
of the Empire alone — the union-jack, the symbol of our subordination. 
And were we, in theory as well as in fact, an independent nation, we 
should fly no flag which did not clearly express our status and our 
nationality. 

The Canadian flag has been adopted for use upon the recently pro- 
vided Canadian war-ships, an agreement with the British Government 
declaring that on the jack-staff of our vessels there shall fly "the dis- 
tinctive flag of the Dominion." 

Summary. What has been said may be shortly smnmarized as follows : 

1. As to all internal affairs Canada is absolutely free from control. 
She is really an independent nation. 

2. With reference to those questions which have more or less an 
external aspect — 

(a) Canada has reduced, and may at any time terminate, the system 
of judicial appeals to the British Privy Council. 

(b) Canada arranges her own fiscal tariffs, including the giving of 
preferences as she pleases. 

(c) Canada controls the subject of cop5rright. 

(d) The subject of naturalization is at the moment in dispute. 

(e) With reference to merchant shipping, the authority of Canada 
over ships r^stered in Canada and ships engaged in her coasting trade, 
is admitted. Her authority over other ships touching her ports is under 
discussion. 

(f) Canada arranges her tariff-treaties as she pleases. And she has 
with the United States an arrangement under which all matters of dif- 
ference may be decided without reference to the British Government. 
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(g) Canada has asserted her liberty of action with reference to British 
wars. She has frequently, through her Prime Minister, declared that 
she will or will not take part in such wars as she may think proper. 
Both political parties in Canada have agreed that there can be no war- 
obligation on the part of Canada in the absence of her participation in 
the diplomacies which involve war. 

John S. Ewart. 



THE NECESSITY FOR AN INTERNATIONAL CODE OF 

ARBITRAL PROCEDURE * 

The Final Act of the Second Hague Conference "recommends to the 
parties the assembling of a Third Peace Conference, which might be 
held within a period corresponding to that which has elapsed since the 
preceding conference/' and recommends the appointment of a "pre- 
paratory committee" which (in the language of the Final Act), shall be 
"charged by the governments with the task of collecting the various 
proposals to be submitted to the conference, and of ascertaining what 
subjects are ripe for embodiment in an international regulation/' and of 
preparing a program for the conference and a plan for its organization 
and procedure. This reconmiendation, in the absence of some catas- 
trophe, such, for instance, as the outbreak of a great European war, 
means the meeting of the Third Hague Conference some time in 1915, or 
thereabouts, and already many of the great nations of the world, among 
them the United States, have appointed their members on the prepara- 
tory committee. 

One of the most important duties, if not the most important duty, of 
this committee, as we have seen, is the duty of "ascertaining what sub- 
jects are ripe for embodiment in an international regulation; " in other 
words, what portion of international law is now ripe for codification in 
the form of a convention to be adopted at The Hague. Ever since the 
days of the adoption of the Code Napoleon and of the beginning of 
Bentham's agitation for similar legislation in Great Britain, there has 
been a lively controversy as to the merits of codification in the abstract 
and a still livelier controversy as to the merits of any particular project 
of codification which has been suggested. As Professor Beale has pointed 
out,^ the early codifiers appear to have had two main purposes: first, 

^ A paper read at the Third Annual Ck>nf erence of the American Society for the 
Judicial Settlement of International Disputes, held at Washington, D. C, Decem- 
ber 20 and 21, 1912. 

* See "The Development of Jurisprudence during the past Century," by Professor 
Joseph H. Beale, an address delivered before the Ck>ngre88 on Arts and Sciences at 
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the unification; and, second, the simplification of the law. Codification, 
where adopted, appears to have succeeded in bringing about unifonnity. 
For instance, in France and the other countries where it was adopted, 
the Code Napoleon was no respecter of persons or places. It made one 
law for all classes in all parts of the empire; and hence, undoubtedly, 
its popularity and permanency. As regards the other purpose, however, 
the simplification of the law, little has been accomplished. Bentham's 
idea was a law which should be so plain that not only he who runs may 
read, but he who reads may straightway understand without consulting 
his attorney; a law designed to so diminish litigation as to render un- 
necessary Jack Cade's somewhat harsher proposal, to hang all lawyers. 
This ideal has, of course, failed of realization. Professor Beale presents 
some interesting statistics to show that France and California, with 
codes, have more litigation than England and Massachusetts without 
them; and judge-made law (and, incidentally, lawyers), are just as 
prevalent in the former as in the latter jurisdictions.^ In the unification 
of municipal law the codifiers have largely succeeded; in its simplifica- 
tion they have largely failed. 

The real strength of the argument for the codification of international 
law in general appears to rest largely on the proposition that it is pre- 
cisely unification that the law of nations needs.^ Just as it was desirable 
to harmonize and unify the laws of the Communes of France one hun- 

St. Louis, Sept. 20, 1904, in the Division of Jurisprudence: reprinted in 18 Harvard 
Law Review, p. 271 at pp. 276-279. 

^Ibid. 

' Senator Root, in his address on "The Function of Private Codification in Inter- 
national Law,'' delivered at the fifth annual meeting of the American Society of 
International Law, observed: "To codify municipal law is to state in systematic form 
the results of the law-making process already carried on by a nation through its 
established institutional forms. To codify international law is primarily to set in 
motion and promote the law-making process itself in the community of nations in 
which the institutional forms appropriate for the carrying on of such a process have 
been so vague, indistinct, uncertain, and irregular that they could hardly be said to 
exist at all." [Vol. V, American Journal op International Law, 1911, p. 577 at 
p. 579.] It is submitted that the distinction here drawn is applicable rather to some 
of the later instances of the codification of municipal law such as the recent codi- 
fication of some branches of the law in England, whore, as Professor Beale points out, 
the purpose "appears to be merely an artistic one" rather than to such codes as the 
Code Napoleon and the modern European codes, which have unified the laws of 
countries heretofore hampered by a medley of inconsistent local customs and laws. 
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dred years ago, as applied to the individual, it has become desirable, as 
fast as practicable, to harmonize and imify the various national concep- 
tions of the law governing the conduct of nations toward one another, 
which we call ''International Law" — and we have the experience of 
the past to show us that unification can be brought about through a 
code. 

The unification of the law may, however, be purchased at too high a 
price. It is better that some things should not be settled until they can 
be settled right. And, in determining "what subjects are ripe for 
embodiment in an international regulation," {. e., what topics of inter- 
national law should be codified, the preparatory committee in each coun- 
try will be compelled to decide, as to each subject, not only whether or 
not it is possible to reach an agreement with respect to the subject in 
question in an international assembly in which a small mmority has, in 
practice, an absolute veto power, but also whether or not such an agree- 
ment, even if reached, would not be purchased at too great a cost, either 
to the country which it represents or to the proper development of 
international law in general. It is submitted that, in the case of most of 
the more important topics of substantive international law, the various 
preparatory committees will be obliged, for one or the other reason, to 
conclude that at present the time is not ripe for codification. But it is 
believed that there is one great branch of adjective international law, 
the matter of arbitral procedure, for which the time for codification is 
not only due but past due, and where codification has indeed become 
necessary for the best interests of the development of substantive 
international law. 

So long as the great fundamental principles of procedure are kept in 
view, i. e., those which secure to all parties concerned in an arbitration, 
at some time and in some way, an adequate hearing, — principles 
which are found in the municipal law of every civilized country, — it 
really makes comparatively little difference what particular methods of 
procedure are adopted. Here is a matter as to which it is not reasonable 
to suppose that uniformity will be secured by the surrender of any 
important right or principle by any nation. Here is a topic of the law 
which it is much more important to have settled than to have settled in 
any particular way. 



288 TIIE ABftERICAN JOURNAL OF INTERNATIONAL LAW 

Moreover, it is believed that, however it may be in the case of sub- 
stantive law, matters of international procedure, owing to the peculiar 
nature of the circumstances, are more likely to be settled right by the 
Hague Conference than if they are settled from time to time by the 
rulings of the court itself. Not only does the Hague C!ourt lack the 
continuity which it ought to have in order to build up satisfactory rules 
of practice, but points of practice are too often settled either by agree- 
ment of the agents or by the president of the tribunal in camera, some- 
times without any opportunity at all for argument, and, often, after a 
merely informal discussion — a practice which I venture to think, with 
all deference, is unfortunate. Moreover, even if there is argument, the 
court does not generally get the benefit of the same kind of a presenta- 
tion of the various viewpoints that it gets in matters of substantive law. 
The agents and counsel are, of course, primarily desirous to safeguard 
the interests they represent, and they are not ordinarily disposed to 
battle for what they conceive to be the right rule of practice when there 
is danger that they may, by so doing, seem to embarrass the court and, 
possibly, prejudice the interests confided to them. They are prone to 
compromise and defer to the convenience of the court and of the other 
party as regards all matters of procedure imless they appear likely to 
affect in a material way the particular case in hand. All this is unfavor- 
able to the growth of a good code of procedure, whereas no difficulty is 
perceived in creating such a code at the next Hague Conference. 

So far little of importance has been done in the matter of settling 
procedure in international arbitrations. Perhaps nothing illustrates 
more aptly the present chaotic conditions of practice and procedure in 
international arbitrations than the difference of opinion which prevails 
with respect to the functions of the documents constituting the plead- 
ings.* What should be the nature of the "cases, counter-cases, and, if 
necessary, of replies" ^ provided for by the Hague Convention? And, 
especially, what should be the function of these pleadings when provision 
is made for either oral or written argument? 

* " L^nstruction 6crite," Article 63, Hague Convention (1907) for the Pacific 
Settlement of International Disputes. 

^ " M6moire8 des contre-m^moires et, au besoin, dcs r^pliqucs," Article S3, Hague 
Convention. 
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According to the practice of the United States, at least in recent years, 
the case and counter-case are to be regarded more or less as true plead- 
ings, although expanded so as to give a complete, although succinct, 
statement of the facts relied on to establish the various contentions of the 
respective parties. The case states the facts as persuasively as possible, 
ordinarily in narrative form, points out the conclusions which it is 
conceived should be drawn from these facts, and is accompanied by 
documentary evidence which is relied upon to support the facts therein 
related, by way of appendix. The counter-case performs a similar 
function as regards the facts relied upon in answer to the case of the 
other party. But when, as in perhaps the majority of instances, case 
and counter-case are to be followed with either written or oral argument, 
or perhaps by both, it has not been the American practice to argue, or 
even, to any considerable extent, to marshal the law or the facts in the 
case or coimter-case.* 

" See the case and counter-case of the United States in the following arbitrations: 
Bering Sea, with Great Britain, 1893; North Atlantic Coast Fisheries, with Great 
Britain, 1909-10; Alaska Boundary, with Great Britain, 1903; Orinoco Steamship 
Company matter, with Venezuela, 1909-10; Chamizal Arbitration with Mexico, 
1910-11. See also, as essentially conforming to this practice, although under dif- 
ferent names, the memorial and replication of the United States in the Pious Fund 
Arbitration with Mexico of 1902. The nature and function of case and counter-case 
were particularly discussed in the North Atlantic Coast Fisheries, Orinoco Steamship 
and Chamizal Arbitrations. 

In the counter-case of the United States in the Fisheries Arbitration the agent of the 
United States, Mr. Chandler P. Anderson, after pointing out that the British case had 
indulged in argument, observed: ''The view taken on the part of the United States 
as to the function and character of the printed Case and Counter-Case, required by 
Article VI of the Special Agreement, has been that the Case should present the evi- 
dence relied on in support of the px^ition taken with respect to each question, and that 
the Counter-Case should deal with the evidence in reply to the Case of the other Party, 
postponing the presentation and discussion of questions of law and of the issues raised 
by the evidence until the printed and oral arguments. The Case of the United States 
was prepared in accordance with this view, and in the preparation and presentation 
of its Counter-Case the United States will follow the course indicated." [Counter- 
Case of the United States, North Atlantic Coast Fisheries Arbitration, p. 1.] See also 
Case of the United States, Orinoco Steamship Arbitration, p. 6, CounterCase, 
ibid.j pp. 3 and 5; Case of the United States, Chamizal Arbitration, pp. 6 and 7; 
Counter-Case, ibid,, pp. 3 and 4. 

Compare the parenthetical definition of ''Case" given in Ralston's IrUemational 
Arbitral Law and Procedure^ Section 273, which is as follows: 'HBy the term 'case' 
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Continental and Latin American practice, in which even the British 
occasionally join, is otherwise. The case and counter-case are made use 
of for argument as well as statement. The Continental method has the 
practical advantage when opposed to the American method, that imder 
it the members of the tribunal take their places upon the bench fully 
acquainted with the strength of the side employing it, while the strength 
of the other side is as yet imdeveloped. In other words, the Continental 
method secures the first favorable impression with the tribunal, which, 
as everyone knows, may be lasting. On the other hand, it has the 
practical disadvantage, at all times, that it is likely to result in the 
wasting of a great deal of ammunition in establishing contentions which 
are conceded and attacking positions which are undefended, and may 
result in compelling those who follow it to change their position during 
the course of the argument. It is submitted that the American method 
is more in accordance with the provisions of the protocol when these call 
for a case, counter-case and argument, and is more conducive to a 
logical and orderly presentation of the questions at issue. 

But, in any event, it seems highly desirable that some definite under- 
standing should be reached as to just what is the function of the "case" 
and "coimter-case" — the *'m&m<nre*^ and ^^ contrem^moire^' of the 
Hague Conventions.^ 

Chapter III of the Hague Convention of 1907 which is entitled 
"Arbitral Procedure" consists of thirty-five articles, occupying about 
four octavo pages, but about half of these articles, on examination, will 
be foimd really not to relate to arbitral procedure in the strict sense of 

is meant a full statement of the px^ition of the party presenting it, with a summary of 
the law and facts, coupled with any fortifying exhibits.) ** 

Of course the observations in the text do not apply in cases, like the Alsop Case, 
United States and Chile, 190^10, where the terms of the submission, after calling for 
a ''case'' and "counter-case,'' further provided that "The case shall then be closed 
unless His Britannic Majesty shall call for further documents, evidence, correspond- 
ence or arguments from either government." Of course, under this arrangement, 
it was necessary that both case and counter-case should be argumentative. A similar 
observation should be made with respect to the Venezuela Preferential Case of 1903, 
where the protocol provided for submission to The Hague without any provision as 
to the matter of pleadings, which were directed by the tribunal after it began its 
sessions. The entire circumstances of this case were also peculiar. 

^ Sec American Journal of International Law, January 1911, pp. 55-56. 
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the word, but to refer to such related topics as the method of the con- 
stitution of the tribunal, the jurisdiction of the court as r^^ards framing 
the compromis of arbitration, and so forth. And the articles which do 
relate to procedure will, upon examination, generally be found to relate 
to purely formal matters, rarely of any great practical importance, such- 
as changing the place of meeting of the tribunal, the method of recording 
the proceedings, etc., or else to contain generalities more or less glitter- 
ing, such, for instance, as that contained in Article 70, which secures to 
the agents and counsel for the parties the right "to present orally to the 
tribunal all the arguments they may consider expedient in the defense 
of their case." When it comes to the really vital matters of procedure 
the Hague Convention chapter has nothing more definite to offer than 
Article 74, which reads: 

The tribunal is entitled to issue rules of procedure for the conduct of the 
case, to decide the forms, order, and time in which each party must con- 
clude its arguments, and to arrange all the formalities required for deal- 
ing with the evidence. 

It will be observed that this article, imless controlled by specific pro- 
visions in the protocol of submission, practically remits the parties as 
regards all matters of procedure to the discretion of the court. 

It is true that a prior article. No. 52, provides for the signing, in each 
case, of a special compromis of arbitration, in which the issues in the 
arbitrations are to be defined and the dates and order of pleadings stipu- 
lated. The compromis may also specify the language to be used by the 
tribunal and contain such further stipulations as the parties are agreed 
upon. Theoretically, therefore, there is nothing to prevent the parties 
to each arbitration from inserting in the compromis a sufficiently detailed 
code of procedure: practically, of course, this is impossible. Every 
word in the terms of an arbitral compromis is carefully scrutinized by 
both sides. Each is seeking to secure terms which will be favorable to 
the presentation of its case and to prevent the other party from secur- 
ing any imdue advantage through the wording of the compromis. Very 
frequently, although the question to be arbitrated may have been under 
discussion for years, the terms of the compromis of arbitration are agreed 
upon in great haste, and, sometimes, as, for instance, in the case of 
the Casablanca compromis, imder circumstances of great international 
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stress, when there is imminent danger of war. Under these circumstances 
it is idle to expect that any particular attention will be given to matters 
of procedure. The shorter the terms of the instrument the better 
chance there is to secure an agreement. The inevitable disposition of 
both parties is to secure an agreement of some sort, generally brief, 
often vague in terms, which will put the matter in train for arbitration, 
and then to turn the whole matter over to the court, with perhaps 
a paragraph incorporating Chapter III of the Hague C!onvention on 
procedure, so far as applicable, which, as we have seen, is to all intents 
and purposes simply appealing to the uncontrolled discretion of the 
tribunal. 

It is submitted that this is a very unfortunate practice. As a result, 
when the parties actually face one another across the counsel-table at 
The Hague, everything is chaotic so far as procedure is concerned. 
About the only thing that can be coimted upon with reasonable certainty 
is that the president of the tribunal will open the proceedings with a 
hopeful and inspiring address on the future of arbitration, direct the 
Secretary-General to announce the names of the agents and counsel of 
the parties, and adjourn the meeting. Then there will begin (if th^ 
have not already begun before the first formal sessions), a series of 
conferences in camera between the tribimal and the parties with a 
view to working out some sort of a practical scheme of procedure for 
the court. 

Perhaps the first question that may arise is the question as to who is 
the plaintiff in the arbitral proceedings. It might be thought that this 
ought to have been determined at some earlier stage of the proceedings, 
but, very frequently, it has not been formally so determined, even in 
cases in which there can be no possible doubt as to which of the parties 
is really the plaintiff under any sane system of law. An examination of 
the protocols imder which the various cases have been submitted to the 
Hague Court shows that in only one case, the first case submitted, the 
Pious Fund Case, has the protocol, by providing for a memorial to be 
filed first by one side, to be followed, after a stated interval, by an answer 
on the other, appeared clearly to recognize that one party was plaintiff 
and the other defendant.^ In all the other cases it was provided that 

8 Treaties and ConvenHana, etc,, 1776-1909, Vol. 1, p. 1194 at p. 1197. 



NECESSITY FOR INTERNATIONAL CODE OP ARBITRAL PROCEDURE 293 

the pleadings, i. e., the cases, counter-cases, arguments, etc., should be 
filed simultaneously, although in certain cases, as, for instance, the 
Orinoco Steamship Case,® the court has formally recognized during the 
course of the proceedings that one party was plaintiff and the other 
defendant. 

One of the most interesting instances of the difference of opinion which 
can arise with respect to who is the plaintiff, after the parties reached 
The Hague, is furnished by the Venezuela Preferential Case, where the 
protocol merely provided for reference of the claim of the blockading 
Powers to preferential treatment to the Hague tribunal and fixed the 
date on which the tribunal should meet, without making any provision 
with respect to the filing of the cases, counter-cases and arguments.^ 

On the meeting of the tribunal, differences of opinion immediately arose 
as to matters of procedure, and, particularly, as to which were the parties 
plaintiff. A number of non-blockading Powers took the ground that, 
inasmuch as the blockading Powers were claiming ''a real privil(^e con- 
trary to the general law" they were plaintiffs, and should be called upon 
in the first place to make a statement of the grounds of their claim, 
which should be subsequently answered by the non-blockading Powers.^^ 
To which Mr. Cohen, for Great Britain, responded on behalf of the 
blockading Powers that "in this case no one party was plaintiff more 
than another." ^^ And he urged that, "according to uniform precedent 
in cases of this kind," the cases, counter-cases, etc., should be exchanged 
simultaneously. Mr. Bunz, for Germany, supported Mr. Cohen's 
argument for simultaneous pleadings, but he added that "his govern- 
ment considered that the blockading Powers were undoubtedly defend- 
ants in this case, as being in the possession of the securities." ^' 

Here we have the representatives of Belgium, France, The Nether- 
lands, Spain, Sweden and Norway claiming that the blockading Powers, 
Great Britain, Germany and Italy were plaintiffs, the representative of 
Great Britain maintaining that no one party was plaintiff more than 

* See protocol of October 6, 1910, Protocols de SeanceSy etc., p. 36. 
" Treaties and Conventions, etc,, 1776-1909 Vol. II, p. 1872 at p. 1876. 
" Protocol of Friday, October 2, 1903, RecueU des Acles et ProtocoUs, p. 39 at p. 41; 
Report of William L. Penfield, United States Agent, p. 55. 
"/Wd.,p.42;t6Mi.,p.56. 
"/W(i.,p.43:iW(i.,p.57. 
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another, and the representative of Germany claiming that the blockad- 
ing Powers were defendants. The court, in the next session, without 
deciding which countries were plaintiffs or defendants, directed the 
simultaneous filing of pleadings. ^^ 

It is recognized that this matter of determining who is the plaintiff 
in an international proceeding touches certain fundamental problems 
growing out of the nature of sovereign states and their relations to one 
another, and that it may not be possible, at this stage of the development 
of international arbitration to frame a code which will satisfactorily 
determine who is the plaintiff in every international litigation. It is 
believed, however, that it would be possible to lay down certain gen- 
eral principles which should properly control, where applicable, in the 
absence of any agreement to the contrary in the arbitral compromise and 
that these general principles would satisfactorily dispose of the great 
majority of cases. Even in cases where the code was not applicable as 
determining plaintiff or defendant, provision could be made for some 
simple and certain method of fixing the incidents of procedure normally 
dependent upon the question as to who is the plaintiff in the case, such, 
for instance, as the order of oral argument. ^^ 

^* Ibid., p. 52; ibid., p. 62. A similar discussion arose in the recent Chamiial 
Arbitration between the United States and Mexico before the International Boundary 
Commission, the United States arguing, on various grounds, among others posseasion 
of the territory in question on the part of the United States, that Mexico was plain- 
tifif, and Mexico taking the i)osition that both parties were on a perfect equality, that 
neither was plaintiff or defendant. In this case, as in the Venezuela Preferential 
Case, the immediate practical point to be decided, which was thought to depend upon 
the question as to which party was plaintiff in the case, was the question as to who 
should open the argument, in this case the oral argument. It was impossible for the 
court to avoid asking the representative of one or the other party to begin, and, 
accordingly, the Presiding Commissioner requested the representative of Mexico 
to proceed, although carefully guarding himself against having, by so doing, passed 
upon the question of principle whether either party was plaintiff or defendant. It 
should be noted that the Mexican agent rested his contention, to a great extent, on 
the fact that the terms of the submission called for simultaneous pleadings. [Mexican 
Counter-Case, p. 52; Oral Argument, p. 15: See United States Argument, p. 4, citing 
the customary usage in this sense.] Se.^or Casasus, the Mexican agent, further said 
in the oral discussion: ''The question of who is the claimant must be decided at the 
end of the case, because there are very important consequences to be derived from 
that question.'' 

^^ Pending the adoption of such an international code of procedure as is here sug- 
gested, it IB submitted that whenever it is possible for the parties to agree as to which 
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As it isy the whole matter as to the order of oral debate is still unde- 
termined, although it was almost the first question which arose when 
the first Hague tribunal met to decide the Pious Fund Case.^ In that 

is plaintiff or defendant, this should be recognized in the compromis of arbitration, at 
least to the extent of fixing the order of pleadings with that in view, i. e., these should 
not be simultaneous, but with a memorial or case on one side, to be followed, after 
a sufficient interval, by the answer on the other, etc., as was done in the compromis 
for the submission of the Pious Fund case, which was, in this and many other re- 
spects, an admirable instrument. 

** The following is extracted from the record of the proceedings in the second ses- 
sion of the tribunal, Sept. 15, 1902. (The first session had been purely formal.) 

''Mb. Ralston [Agent of the United States]. * * * Before presenting Senator 
Stewart, whom we will ask to make the first speech, with your permission, there is 
one question which has arisen between the Agent of Mexico and myself upon which I 
should be pleased to have the court pass, as it may determine the course of the argu- 
ments somewhat. According to English, I think, and I know to American, practice 
the complainant (demandeurf so to speak) has the right to open and to close the 
case; to make the opening argument and the closing argument. The defendant may 
make two or three or more intervening arguments, or if there be a large number of 
counsel the counsel should arrange it in such manner that the closing speech is made 
on the part of the plaintiff (demandeur). I know that this practice is an absolutely 
uniform one. Sir Edward Fry. Not in England. Mr. Ralston. It is with us. I 
want to submit the question of the order of debate at this time to the decision of the 
court. M. Lb PRftsmENT. Est-ce que vous demandez une decision du Tribunal sur 
cette question? Mr. Raubton. S'il vous plait. M. Lb PR&smENT. Est-ce que 
Tagent des Etats-Unis mexicains est d'accord? M. Pardo. La remarque faite par 
Tagent des Etats-Unis d'Amerique prouve ce que je m'^tais permis d'indiquer dans 
un reunion prdable de la Cour: la n^cessit^ absolue de fixer la procedure k suivre. 
Le protocole n'a pas pu comprendre tous les details de cette procedure; 11 faut absolu- 
ment, pour dviter une discussion k chaque pas, que le Tribunal daigne fixer une bonne 
fois au moins les 616nents d'une procedure r^guli^re, autrement nous serons k chaque 
intant I'une et Fautre partie aux prises pour savoir combien de fois chacun des avocats 
pent parler, si les documents peuvent 6tre produits pendant Faudience ou en dehors, 
n faut je crois que le Tribunal daigne fixer une bonne fois la procedure qui doit 6tre 
suivre devant elle, autrement le proote sera embrouillde d'une fagon telle que nous 
entendrons jamais. J'adh^re done k la proposition de M. I'agent des Etats-Unis, et 
je demande au Tribunal de fixer une bonne fois la procedure k suivre devant lui." 
[See pp. 515-516 Ralston's Report, Appendix II Foreign Relations of the United 
States, 19Q2]. For decision of tribunal as stated in text, see, ifrid,^ p. 523. Subse- 
quently each side was allowed two counsel in reply, p. 752: this rule was strictly 
oiforced. Although the decision of the court had expressly reserved the right of 
counsel to reply to objections which particularly concerned matters which they had 
covered in the opening argument, objection was made when one of the counsel for 
the United States, at the beginning of his argument in rebuttal, asked permission to 
yield five minutes to Mr. Ralston, the American Agent. [Ibid,, p. 760.] Subsequently 
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case the pleadings, for all practical purposes, recognized the United 
States as plainti£f. The court decided that the United States should 
open the argument, using as many counsel as was desired; that, there- 
after, each side should be heard in turn once more by one counsel. A 
subsequent modification of this ruling permitted two counsel on each 
side to be heard in the final argument. It will be observed that this 
arrangement gave the plaintiff the opening and the defendant the 
closing argument contrary to the general American practice. 

In the second case, the Venezuela Preferential, in which eleven nations 
appeared at the bar of the court, in two groups, the court, as above 
noted, did not differentiate between plaintiffs and defendants, but 
called upon the representatives of the parties in the alphabetical order 
of the coimtries which they represented.^^ The court heard as many 
counsel as desired to speak in the opening argument, but each nation 
was limited to one speaker in the reply. In the Japanese House Tax 
case and in the recent Canevaro case there were no oral arguments; in 
the Mascat case only one side desired to be heard orally; in the North 
Atlantic Cloast fisheries case the speakers as well as the sides altematedi 
but this appears to have been by agreement of the two agents.^ In the 
Casablanca and Savarkar cases the two parties alternated, but each side 
was represented only by an agent. In the Orinoco Steamship case the 
court issued an order as to oral argument substantially similar to that 
in the Kous Fund case. 

It is submitted, therefore, that there is as yet no well defined rule as 
to the order of oral argument before the Hague C!ourt. If there be any 
rule of practice deducible from the cases, it would seem to be that, onoe 
it is determined in some way who is to open, that side shall be permitted 

the American Agent presented these points through Judge Penfield of oounael, who 
closed for the United States. [Ibid., p. 818; see, also, p. 627.] 

^7 Session of October 5, 1903. RecueU, etc., p. 66. Penfidd^a Report, p. 67. In 
response to a query, the court ruled that the alphabetical order was to be in EngjUsh: 
it will be remembered that by the terms of the protocol English was specifically made 
the language of the tribunal in this case. 

^^ See letter of Dr. Lanmiasch, President of the Tribunal, to Chandler P. AndenKm, 
Esq., Agent of the United States, Aug. 20, 1910, in which Dr. Lammaaoh says: 
"The order of procedure in this arbitration was proposed by the agents and oounad 
of both parties and was accepted by the tribunal as it had been proposed." [Oral 
Argument, original publication, p. 1430; Congressional edition, p. 2373.] 
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to open fully by as many counsel as it may desire to use, the other side 
then to reply in like manner, with a closing speech on each side in the 
same order, i, 6., under this arrangement, the side which opens does not 
close the argument. ^^ 

The three points so far dealt with, namely, the scope of the case, and 
counter-case, the question of determining who is plaintiff and the order 
of speaking, are illustrations of the many elementary, yet fundamental 
matters relating to practice and procedure with regard to which the 
Hague Clonventions make no provision. It may be worth while to men- 
tion two other very practical matters which are touched on in the Hague 
C!onventions, but as to which a satisfactory practice has not yet been 
established. 

Articles 71 and 72 of the Hague C!onventions secure, respectively, the 
right of agents and counsel to ''raise objections and points" and the 
reciprocal right of the members of the tribunal to interrogate agents and 

^'In the Chamizal Arbitration, however, the learned Presiding Commissioner 
observed that ''The usual international practice, as I understand it, is that one 
counsel shall be heard on one side and another on the other side, and that they should 
alternate in that manner.'' [Chamizal, Oral Argument, p. 45; see, also, pp. 94, 97 and 
99 for expressions to the same effect.] And, acting upon this view, he ruled that the 
argument in the Chamizal case should proceed in that order, which, it will be noted, 
was the order adopted, by agreement of the agents, in the North Atlantic Coast 
Fisheries case, but, it is believed, not followed in any other case at The Hague where 
there was more than one speaker on each side. The Presiding Commissioner in the 
Chamizal case further arranged that the order of the alternation should be changed 
in the closing speeches, thus giving Mexico both the opening and the closing, although 
the court expressly declined to hold either party plaintiff or defendant. It should be 
noted in this connection, however, that both parties had desired the other side to 
take the opening, and the Presiding Commissioner had requested Mexico to open. 
Very possibly it was thought that perfect equality would be obtained by giving 
Mexico the closing speech, which both parties desired; but, query, whether or not 
agent and counsel for the United States did not have a right to rely with some con- 
fidence on the uniform international practice, so far as the Hague Court is concerned 
at least, that the side which opens shall not be permitted to close, even though it be 
admittedly the plaintiff 7 As it tiumed out, the order of oral argument in this case was 
of no particular practical importance, but it is submitted that universal experience in 
the municipal courts has shown that in the long run it is a matter of great practical 
importance that the order of oral argument should be settled in advance by general 
rules which should be applied automatically to the particular case, at least in the 
absence of some peculiar circumstances calling for a departure from the general 
rule. 
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counsel. Both these rights might seem self-evident, even if not ex- 
pressly recognized. Article 71 reads as follows: 

They [the agents and counsel] are entitled to raise objections and points. 
The decisions of the tribunal on these points are final and cannot form 
the subject of any subsequent discussion. 

It would seem that the right to raise objections and points, coupled 
with the prohibition of ''subsequent discussion" of the decisions of the 
tribunal on these points would imply the right to make timely argu- 
ment in support of an objection so raised before the interlocutory 
decision was handed down, especially in connection with the very 
sweeping right secured to agents and counsel by Article 70, already 
referred to, "to present orally to the tribunal all the arguments they 
may consider expedient in defense of their case." 

Yet, in a recent case, an interlocutory motion having been made, no 
opportunity was given to argue the motion until the agent who made it 
obtained the floor in regular order to make his argument upon the merits. 
By that time it was too late to have given the relief asked for in the inter- 
locutory motion, at least to its fullest extent, even if the court had been 
so minded. As it was the court did not notice the interlocutory motion 
in any way after it was argued.^ The practical difficulties and embar- 
rassments imder which the court labored in this case are fully recognized, 
and it is not intended to suggest that the court failed to do substantial 
justice with respect to tbe subject of the motion, but it is submitted, in 
no spirit of captious criticism, that the time has now come when in 
matters of procedure as well as with respect to the merits of each case 
we should have done with arrangement and compromise and have clear- 
cut rulings upon points of practice as they are presented. And it is there- 
fore suggested that if the court in this case correctly interpreted Arti- 
cle 71 ^^ of the Hague Conventions, this article needs to be so amended 

*>See American Journal of International Law, January 1911, p. 57, for a 
fuller discussion of this incident. It is believed that under the peculiar circumstanceB 
of the case in question the interlocutory motion was seasonably presented. But if 
the court thought that it was not so presented it is submitted with deference that the 
proper course would have been for the court then and there to have declined to 
entertain it on that specific ground. 

*^ See the ruling of the tribunal, upon the basis of this article, in the Veneiuela 
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as to secure to agents and counsel the right to make interiocutory mo- 
tions at appropriate tunes, to have a reasonable opportunity to be heard 
thereon in open court, and to have a timely ruling upon the point as raised. 
Article 72 reads as follows: 

The members of the tribunal are entitled to put questions to the agents 
and counsel of the parties, and to ask them for explanations on doubtful 
points. Neither the questions put nor the remarks made by members of 
the tribunal in the course of the discussion, can be regarded as an ex- 
pression of opinion by the tribunal in general, or by its members in 
particular. 

Certainly there can be no question of the profit to be derived from free 
and informal colloquies between the court and counsel. Every intelli- 
gent counsel welcomes any reasonable inquiry from the bench, because 
it shows him the bent of the court's mind and gives him a fair oppor- 
tunity to meet the difficulties which present themselves to the court. 
On the other hand, counsel have a right, which reasonable judges ought 
to be very careful to respect, to present their case in their own way 
without imtimely or purposeless interruption. This right seems to be 
impliedly recognized in Article 70 of the Hague C!onventions. In prac- 
tice, however, it sometimes appears not to be sufficiently regarded.^ 

This would seem to be too delicate a matter to attempt to regulate 
by express provision. But, again in no spirit of captious criticism, it is 
submitted that it is very desirable that the subject should be brought 
up and discussed, with a view to the formation of such a professional 
opinion among those likely to be participants, either on the bench or 
at the bar, in international litigation, as shall make for a sane and 
reasonable practice, which shall secure the benefits of the Socratic 
method without depriving agents and counsel of an opportunity, at 
some stage of the proceedings, to present their case in their own way.^ 

Preferential case, calling counsel to order for attempting to reopen an interlocutory 
point once decided. RecueU, etc,f p. 54. PenfidcTs Report, p. 63. 

** One of the most extreme instances of this sort of thing on record was the in- 
terruption of Judge Penfield, counsel for the United States, while making his argu- 
ment in the El Triumfo Arbitration with Salvador. The report of Judge Penfield's 
speech reads and looks like a drama in which the nominal speaker was only one of 
the dramatis 'persona, [See Oral Argument of Judge Penfield, etc., G. P. O., 1902.] 

*' In the Casablanca arbitration the agents presented their arguments on one day, 
and were questioned on another day. This method is not without its advantages 
under some circumstances. 
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As has been said, the matters of procedure herein treated are elemen- 
tary, but they are those which arise in almost every case brought before 
an international tribunal and they ought to be settled onpe for all by 
some definite rule, so that they should no longer trouble court and coun- 
sel. Np attempt has been made in this paper to refer to more serious 
and more contentious matters of arbitral procedure, such as the law of 
evidence and the question of some adequate provision for reciprocal 
discovery, etc., matters as to which the Hague C!onventions are wholly 
silent and which have received but scanty treatment in the various 
compromis of arbitration. But it is believed that enough has been said 
to illustrate the thesis which it is desired to present for consideration, 
which is, that, whatever other subjects the preparatory committee for 
the next Hague Conference may deem ''ripe for embodiment in an inter- 
national regulation," there is one branch of international law which is 
ripe for codification and which should be so reported to the conference 
by the preparatory committee, namely, the Law of International 
Arbitral Procedure. 

William Cullen Dennis. 



RESTRICTIVE CLAUSES IN INTERNATIONAL ARBITRATION 

TREATIES 

Until the great goal of the peace movement, that is to say, the world 
peace treaty without reservation of any kind and extending to all 
nations, shall at some future time have been concluded, two periods in 
the development of arbitration, each of which is in turn marked by three 
successive stages of growth, are clearly discernible. The first embraces 
the development of special treaties; the second that of the world treaty. 
In point of time, these two periods follow one another; yet the world 
treaty is ushered in even before the special treaty has reached its highest 
stage. 

Special treaties and the world treaty alike pass through three stages 
of development. The first is characterized by the fact that the re- 
spective treaties are concluded at all, regardless of the extent to which 
the parties thereto bind themselves. In the second stage the effort is 
made to limit and to define more and more precisely the stipulations 
existing to a greater or lesser extent in the first. And in the third we 
reach at last the treaty without reservation. 

As to the world treaty, we have as yet been unable to reach the first 
stage. In spite of the efforts to that end of many of the nations repre- 
sented at the First and Second Hague Peace Conferences, it was im- 
possible to overcome the opposition of the German Government. But 
it may nevertheless be considered certain that not many years will 
have passed before the hope for a world peace treaty is fulfilled.^ I feel 

1 It is admirable to see with what steadfastness of purpose the German delegate, 
Philipp Zom, professor in the university of Bonn, advocates the world arbitral treaty 
in Germany. Within the first five years following the Second Hague Conference, 
he has devoted not less than five addresses and articles to this problem, namely: 
(1) "Das volkerrechtliche Werk der beiden Haager Friedenskonferenzen/' in ZeiU* 
chrift far Politik, 1909, pp. 321 ei 8eq.; (2) ''Zur neuesten Entwicklung des Volker- 
rechts/' in FestgabefUr OiUerbock, 1910, pp. 197 el 8eq.; (3) "Das Deutsche Reich und 
die intemationale Sohiedsgerichtsbarkeit/' address delivered as Rector Magnificus, 
1911; (4) "Die Schiedsgerichtsbarkeit in dem Leben der V(5lker und im intemi^ 

301 
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convinced that the less importance we attach to the point that the treaty 
is to effect the widest possible juridical subjugation, the sooner shall we 
obtain results. It is not at all important whether the world treaty, 
which may be concluded at one of the coining Peace C!onferences, is 
composed of a few or many clauses. Our efforts would rather be di- 
rected to the end that such a treaty, however circumscribed as to form, 
shall be adopted. When we shall have made a beginning by concluding 
a world treaty providing for reference to arbitration of a few matters 
of secondary importance, its further development will quickly follow 
along intelligent and conservative lines. If, however, we demand at 
the very beginning, a world treaty under which controversies of the 
most difficult character shall be unreservedly referred to arbitration, we 
will nm the danger of still further retarding progress. Better, therefore, 
to try and make some progress, however small, than none at all. 

Though, in view of the present day conditions of the various states, a 
world treaty would be preferable to the many special treaties,* still 
the development of the special treaties is of great value to the juridical 
organization of the world. Since special treaties are, as it were, pre- 
cursors of the world treaty, each step in advance in the system of special 
treaties will later on accrue to the benefit of the world treaty. And 
while we have not as yet a world treaty, we may, nevertheless, exert 
some influence upon the evolution of such a treaty by concluding special 
treaties composed of as few stipulations as possible and expressed in 
language that cannot possibly be misimderstood. But above all, it is 
of great importance that our efforts be exerted to remove gradually all 
differences existing in the special treaties; for, the more homogeneous 
and uniform the special treaties are, the more readily the states will 
subsequently be able to agree upon and evolve a world treaty. 

If we cast a glance at the treaties which now embrace a large number 
of states, we cannot fail to see that we have not yet nearly reached the 
goal of a uniform, clearly expressed model, containing but few stipula- 
tions. It would be very difficult to establish a comparison between all 

tionalen Recht," address delivered at the 19th annual session of the Interparliameii- 
tary Union, at Geneva, 1912; and (5) ''Die intemationale Schiedsgerichtsbarkeit,'' 
in Handbuch der Politik, Vol. II, 1912, pp. 798 el seq, 

* Cf. SchUcking, Der Staate iverhand der Hanger Konferemen, 1912, pp. 88 et aej. 



RESTRICTIVE CLAUSES IN INTERNATIONAL ARBITRATION TREATIES 303 

arbitration treaties, because an authentic text of all has not up to the 
present time been published. In general, therefore, I limit myself to a 
survey of the arbitration treaties, published by the International 
Bureau ' of the Hague Arbitration Court, and of a few others whose 
tenor is of special interest. The comparison is not intended to include 
all the features of the treaties; it covers only their stipulations. 

I. Treaties without reserves: * 

(1) Italy-Denmark, (2) Italy-The Netherlands, (3) The Netherlands- 
Denmark, (4) Denmark-Portugal, (5) Italy-Argentina, (6) Treaty be- 
tween the Central American States, (7) Italy-Mexico.^ 

II. Treaties containing one exception: * 

This concerns the exception regarding constitutional questions, and 
at the same time the practically meaningless restriction is made, exclud- 
ing controversies which may be definitively settled between the parties. 

(1) Uruguay-Argentina, (2) Spain-Santo Domingo, (3) Spain-San 
Salvador, (4) Spain-Uruguay, (5) Spain-Bolivia, (6) Spain-Colombia, 
(7) Spain-Honduras, (8) Argentina-Paraguay, (9) Argentina-Chile, 
(10) Argentina-Spain, (11) Argentina-Bolivia, (12) Argentina-Brazil. 

III. Treaties containing two exceptions: ^ 

' TrcdUs ghUravx (Tarbilrage, communiquis au bureau irUemaHonal de la Covr 
permanerUe d^Arbiiragej premikre shiCf La Haye, 1911. 

* As an illustration of such a treaty, we reproduce Article 1 of the treaty between 
Italy and Denmark, ratified May 22, 1906: ''The high contracting parties pledge 
themselves to submit to the Permanent Court of Arbitration established at The 
Hague by the convention of July 29, 1899, all differences of whatever nature that 
might arise between them and which it might not be possible to settle through 
diplomatic channels, even in case these differences should arise from facts anterior 
to the conclusion of the present convention/' 

* I have not been able to ascertain whether this treaty has been ratified. 

* Articles 1 and 2 of the treaty concluded between Spain and Uruguay, ratified 
November 21, 1902, declare: ''The high contracting parties pledge themselves to 
submit to arbitration all controversies of whatever nature which for any reason might 
arise between them, provided that they do not affect the fimdamental precepts of 
the Constitution of either the one or the other country and always provided they 
cannot be settled by direct negotiations/' "In virtue of this convention, those 
questions which may have been the object of definitive settlement between the high 
parties cannot be reconsidered and changed. In such case, arbitration shall be ex- 
clusively confined to questions arising in regard to the validity, interpretation and 
execution of the said settlements.'' 

' Article 1 of the treaty ratified between Denmark and Spain, May 19, 1906, is 
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a. Reservations concerning the independence and int^rity of the 
territory; 

(1) Denmark-Norway, (2) Italy-Norway. 

b. Reservations concerning independence and autonomy: 
The Netherlands-Portugal. 

c. Reservations concerning independence and national honor: 

(1) Italy-Peru, (2) Mexico-Argentina-Bolivia-Paraguay-Peru-Santo 
Domingo-San Salvador-Guatemala-Uruguay, (3) Mexico-Spain, (4) 
Spain-Guatemala. 

d. Reservations concerning independence and vital interests: 
(1) Denmark-Spain, (2) Spain-Sweden-Norway. 

IV. Treaties containing three exceptions: ® 

a. Reservations of independence, vital interests and sovereignty: 
(1) Russia-Sweden-Norway, (2) Denmark-Russia. 

b. Reservations of independence, vital interests, and integrity of 
territory: 

(1) Sweden-Norway, (2) Denmark-Sweden. 

c. Reservations of independence, vital interests and rights of third 
states: 

Belgium-Denmark. 

V. Treaties having four exceptions: • 

an example: "The high contracting parties pledge themfielves to refer to the Per* 
manent Court of Arbitration established at The Hague by the convention of July 29, 
1899, the differences which might arise between them and which it might not have 
been possible to settle through diplomatic channels; provided, however, that they do 
not concern either the vital interests or the independence of the respective countries." 

* For example, we quote Articles 1 and 3 of the treaty concluded between Belgium 
and Denmark: "The high contracting parties pledge themselves to submit to the 
Permanent Court of Arbitration established at The Hague by the convention of 
July 29, 1899, all differences that might arise between them in the cases enumerated 
in Article 3, provided they do not concern either the vital interests or the inde- 
pendence of the contracting countries, and provided an amicable settlement ahaU 
not have been reached through direct diplomatic negotiations, or any other con- 
ciliatory agencies/' ''Arbitration shall be obligatory between the high oontraoting 
parties: (1) With the reservations indicated in Article 1, in case of disagreement 
concerning the application or the interpretation of all conventions already or to be 
concluded between them, excepting those in which third Powers might be oonoemed 
or to which they might have adhered. * * *" 

* In illustration, we cite Article 1 of the Anglo-American arbitration treaty, ratified 
June 4, 1908: ''Differences which may arise of a legal nature or relating to the in- 
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a. Reservations of independence, vital interests, national honor, and 
interests of third states: 

(1) America-Italy, (2) Italy-Prance, (3) Italy-England, (4) Italy- 
Switzerland, (6) Italy-Portugal, (6) Prance-The Netherlands, (7) Spain- 
Prance, (8) Spain-England, (9) Prance-England, (10) Spain-Portugal, 
(11) Prance-Sweden, (12) Prance-Norway, (13) Germany-England, 
(14) England-Sweden, (16) England-Norway, (16) England-Switzer- 
land, (17) England-Portugal, (18) Prance-Switzerland, (19) England- 
The Netherlands, (20) Portugal-Sweden-Norway, (21) Portugal-Swit- 
zerland, (22) Denmark-Prance, (23) Denmark-England, (24) Austria- 
Portugal, (25) Prance-Portugal, (26) Spain-Switzerland, (27) America- 
Prance, (28) America-Switzerland, (29) America-Mexico, (30) America- 
England, (31) America-Norway, (32) America-Portugal, (33) America- 
Spain, (34) America-Sweden, (35) America-The Netherlands, (36) Xmer- 
ica-Japan, (37) America-Denmark, (38) America-China, (39) America- 
Peru, (40) Norway-Portugal, (41) Prance-C!olombia, (42) America- 
Salvador, (43) England-Colombia, (44) America-Haiti, (45) America- 
Ecuador, (46) America-Bolivia, (47) America-Costa Rica, (48) America- 
Austria-Hungary, (49) America-Paraguay, (50) Portugal-Brazil, (51) 
England-Brazil, (52) Portugal-Nicaragua, (53) China-Brazil, (54) Por- 
tugal-Argentina, (55) Aostria-Hungary-England. 

b. Reservations of independence, national honor, sovereignty and 
interests of third states: 

(1) Belgium-Switzerland, (2) Belgium-Spain, (3) Belgium-Nica- 
ragua. 

c. Reservations of independence, vital interests, sovereignty and 
interests of third states: 

(1) Belgium-Greece, (2) Belgium-Sweden-Norway, (3) Switzerland- 
Sweden-Norway. 

d. Reservations of independence, vital interests, int^rity of territory 
and national honor: 

terpretatioii of treaties existing between the two contracting parties and which it 
may not have been possible to settle by diplomacy, shall be referred to the Per- 
manent Court of Arbitration established at The Hague by the convention of the 29th 
of July, 1899, provided, nevertheless, that they do not affect the vital interests, the 
independence, or the honor of the two contracting states, and do not concern the 
interests of third parties." 
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Bolivia-Brazil. 

VI. Treaties containing five exceptions: ^® 

Reservations of independence, vital interests, national honor, sov- 
ereignty, and interests of third states: 

(1) Russia-Spain, (2) Belgium-Russia, (3) Belgium-Roumania, (4) 
Greece-Spain. 

To my knowledge there are no treaties containing more than five 
exceptions. It is to be noted especially that, even as classified above, 
the treaties still show great dissimilarities, as, for example, in case of the 
absence of express stipulation to the contrary, some of the treaties sub- 
mit to arbitration all questions, and some only certain questions, par- 
ticularly those of a purely legal nature, while in some exceptional treaties, 
cases are mentioned to which the exceptions may not be applied. 

In consequence, we find that, in the matter of reservations, the 
treaties still show at least fifteen different combinations. It is evidently 
the office of the science of international law to prepare for the future, as 
far as possible, a fusion and diminution of exceptions. In the attempt 
to draw guide-lines for that purpose, we must clearly distinguish between 
what is now, and what may be possible of accomplishment in a more or 
less distant future. 

At present we find still eight different kinds of exceptions in arbitra- 
tion treaties, namely, those dealing with the constitution, national honor, 
vital interests, independence, integrity of territory, autonomy, sover- 
eignty, and rights of third states. Even now, according to my judgment, 
the states might agree, in case they should not prefer a still more limited 
formula, to confine themselves in their treaties to the stipulations of 
"national honor and vital interests." 

^° As an example of such treaties, we quote Articles 1 and 3 of the arbitration treaty 
between Greece and Spain, ratified March 11/24, 1910: ''The high contracting parties 
engage themselves to submit to the Permanent Court of Arbitration, establi^ed at 
The Hague by the convention of July 29, 1899, the differences which might arise 
between them, in the cases enumerated in Article 3, provided they concern neither 
the honor nor the vital interests, the independence nor the sovereignty of the con- 
tracting countries. * * * " "With the reservations specified in Article 1, arbitra- 
tion shall be obligatory between the high contracting parties: (1) In case of disagree- 
ment concerning the appUcation or the interpretation of all conventions already 
concluded or to be concluded between them, excepting those in which third Powers 
have participated or to which they have adhered. * * *" 
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With special reference to the reservation regarding the interests of 
third states, Nippold ^^ has justly pointed to the fact, that this reserva- 
tion is so self-evident that it might as well be omitted from all arbitral 
treaties. That two states, in a controversy touching upon the rights of 
third states, should, without the latter's consent submit that contro- 
versy to arbitral decision, is a proposition that can certainly not be 
entertained. But, if the third state assents to the proposition, then 
there is not the slightest obstacle in the way of an arbitral settle- 
ment. 

In reference to the constitutional reservation, it should fully suflSce to 
exclude from arbitral settlement only such constitutional questions as 
relate to vital interests. And in such cases, the constitutional reserva- 
tion would be included within that of vital interests. 

With reference to the exceptions of independence, integrity of terri- 
tory, autonomy and sovereignty, it is quite evident that they, one and 
all, present questions of vital interests, and that it is quite unnecessary 
to set them forth separately along with the reservation of vital interests. 
When, therefore, special treaties include at the same time stipulations 
concerning vital interests, independence, integrity of territory or others 
of like nature, such treaties, in my judgment, have little of an ideal char- 
acter. 

It would, therefore, not be a bad plan, if the states which generally 
include three, four or five exceptions in their arbitration treaties, should 
henceforth restrict themselves to those of national honor and vital in- 
terests. So far as I know, it is very remarkable that there is not a single 
arbitration treaty containing these two stipulations only, although the 
Russian proposition regarding obligatory arbitration, presented at the 
First Hague Conference, dealt with these two only. 

What then is the next step one must take for the simplification and pre- 
cision of the exceptions? I am of opinion that ere long, the exception re- 
garding national honor will be excluded from arbitration treaties, for ques- 
tions of honor are quite referable to arbitral settlement. It is only our 
present false conception of honor which is preventing the states from rcr 
f erring this kind of disputes to unreserved arbitration. This thought has 
been so frequently expressed in America, that reiteration of it at this 

" Die FortbOdurig de9 Verfahrens in vdlkerretMichm StreUigUeiten, 1907, p.- 221. . 
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time seems uimecessary . If, however, questions of honor so serious as to 
affect the vital interests of the nations should arise, such questions will 
be excepted from unreserved arbitration by reason of the reservation 
concerning vital interests. But even supposing the exception oonceming 
national honor were gotten rid of, there would still be left that of vital 
interests. And the question naturally arises, can this exception also be 
eliminated without serious difficulty? To my mind, the juridical status 
of this matter is as follows: 

The juridical organization of the world cannot be effected by welding 
all the states of the world into one realm wherein all nationalities will 
intermingle. The independence of distinct states is the foundation pillar 
upon which all organic processes rest. International law rests and will 
ever continue to rest upon the existence of juxtaposed independent 
states. This independence, however, is assured only when the vital in- 
terests of the individual states are respected. 

In questions of secondary importance, not affecting the vital interesis, 
arbitral settlement is ever advisable in consideration of the mere fact 
that a war always results in greater harm than even complete defeat in 
arbitration. But the matter is quite different when we are confronted 
with questions affecting a people's vital interests. In such mattersy 
exigencies arise that are of such importance to the life of the state that 
its further existence is jeopardized if some at least of these exigencies 
are not met. 

Consequently, if we had such ideal judges, that in each particular case 
where the vital interests of two states are opposed the legal cUspute oould 
be settled in a maimer not endangering the vital interests of both states, 
there never would be the slightest hesitancy to refer vital questions 
to obligatory arbitration. But, do we at the present time have such ideal 
judges? In answering this question we cannot evade the admission that 
there is not as yet at The Hague a body of judges who, by habits acquired 
from long years of experience, are able to render a decision as nearly ideal 
as man's judgment can conceive. But even supposing we had such 
judges, we could not feel absolutely certain that decisions rendered in 
such questions would bring satisfaction to all the parties concerned. It 
is exceedingly difficult to define the concept of vital interests. The 
judges may quite naturally hold varying opinions in regard to this 
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question; and it is possible, that the decision might prove injurious to 
the legitimate vital interests of a party. 

If what has just been said is accepted as correct, that is to say, if 
there is the slightest possibility that the legitimate vital interests of a 
state may be harmed, by the arbitral decision, it is then impossible to 
refer questions of vital interest to arbitration. We should remember 
that, when a state subjects itself to the decision of an arbitral court, it 
must fulfill in good faith the lawful decision of the tribunal, however 
unfavorably affected thereby. Even in case of absolute defeat, it must 
stand ready to carry out the decision. And it can do this only when there 
is a guarantee that the decision does not harmfully affect its continued 
existence, that is to say, its vital interests. But, if there is the slightest 
possibility that the decision jeopardizes its vital interests, it cannot then 
enter into an obligation to submit unreservedly to the arbitral decision, 
that is to say, it may not, as an honorable entity, conclude such an 
arbitration treaty." 

The special importance which most states attach to the exception 
concerning independence supports my point of view. All the treaties 
referred to in this article, having two or more stipulations, contain th?s 
particular one. Independence is, however, such an important pre- 
sumption, such an important vital interest of the states, that such a 
stipulation should be considered superfluous. It is quite reasonable to 
state that an arbitral decision must not affect the independence of the 
states, and that it should also be possible to settle by arbitration ques- 
tions regarding independence. This would in fact be just, if it were 
absolutely impossible that the independence of a state could ever be 
affected by an arbitral decision. But how can we be sure of this? As 
yet, there are some fundamental rights of the states that are not gener- 
ally recognized; and as yet we cannot, therefore, appeal against the 
decision of an arbitral court for violation of one of these fundamental 
rights. Who will maintain that on the basis of some pm^ly judicial 
interpretation an arbitral court may not decide against the independence 
of a state? This is quite improbable. But such a contingency is not 



*' It is a fact that diff erenoea of real vital intereata have never yet been oompoeed 
arbitrally . It cannot be aaid that even the Alabama dispute or Newfoundland dispute 
comes within this class of most difficult questions. 
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impossible; and because of this imminent possibility, the states make the 
independence exception part of aUnost all arbitration treaties. 

From what has been said, we conclude that the reservation concerning 
vital interests is inherent in arbitration treaties, and that treaties not 
containing this stipulation cannot be justified from the juridical point 
of view.^^ Logically viewed, we must admit that even when not def- 
initely expressed, the stipulation concerning vital interests is yet in- 
cluded in all arbitration treaties. In reference to this point, Zom was 
quite correct when, at the meeting of the Interparliamentary Union 
at Geneva in 1912, he said: 

When I review the development of this question from the time when 
Martens presented his project, to the time of the Taft proposal, I am 
convinced that arbitration treaties containing no reservations cannot 
be attained as long as the fundamental principles on which international 
law and the mutual intercourse of the states rest, remain the same 
as they now are. By this I do not mean to say that such treaties can- 
not be concluded. But, in accordance with the present status of inter- 
national law, they cannot be carried out. * * * And for this very rea- 
son, I believe that the famous exception which exists and will ever exist, 
expressed or not, may be omitted from the text of the treaties because it 
constitutes a necessary part of the independence of the state.^* 

I do not, of course, believe that it would be well if the states should 
omit this stipulation and leave it to be understood. Greater clearness 
will certainly be insured by inserting this stipulation into every treaty. 

But, whatever the difficulties in the path, we must not cease our 
efforts to perfect international arbitration treaties. And we naturally 
will ask what we can do to further the conclusion of arbitration treaties 
containing no reservations. In the first place, and having in mind the 
Swedish-Norwegian arbitration treaty, it might be proposed that the 
states submit to arbitral decision the question whether the particular 
controversy involves vital interests, so that the stipulation might not 

" In saying this, I do not wish to appear as opposing the new project of an Anglo- 
American arbitration treaty, to which I have, on the contrary, given a di£ferent 
interpretation and shown proof of my sympathetic interest. Cf. my essay ''Der 
englisch-amerikanische Schiedsvertrag/' in Zeitschrifi fur Vdlkerrecht und BundeS' 
staalsrecht,** 1912, No. 3. 

'^ Cf. also the other contributions of Zom, referred to above. Lammaach Is of a 
different opinion in Jahrbuch des OeffenUichen Rechta, 1912, p. 109, and Sohttcking, 
before cited, p. 131. 
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be too Trequently and arbitrarily used. But, as a result of what has 
already been said, it seems logical that, if an arbitral court cannot 
settle questions of vital interests, it cannot with certainty decide the 
preliminary question." For the very difficulty in this matter is our ig- 
norance as to what vital interests are. Yet, if, in spite of this fact, 
some state should wish to submit the preliminary question to arbitra- 
tion, it should then to be logical renounce definitively the insertion of the 
stipulation concerning vital interests. 

I believe, however, that we can approach more nearly the great goal 
of arbitration without reservation by proceeding along these lines: 

(1) We must try to gain an increasingly clearer conception of vital 
interests and establish its exact meaning. In the fiirst place, the best 
thought of economists should be enlisted in behalf of this great work; 
for it is frequently questions of an economic character that concern or 
seem to concern vital interests. 

Jurists may, however, contribute largely to the illumination of the 
problem by finding out such groups of controversies as can never affect 
vital interests. At the Second Hague Peace Conference an international 
prize court was created to which definite prize questions are to be re- 
ferred unreservedly. It is my firm belief, that when the circumstances 
in prize questions are justly weighed, it will be found that such questions 
cannot possibly affect the vital interests of a state. During the dis- 
cussions at the Second Hague Peace Conference regarding the world 
arbitration treaty efforts were made to enumerate numerous cases of this 
kind that should be submitted to arbitration without reservation. Theo- 
rists in the science of law should, in more thoroughgoing fashion than 
hitherto, devote themselves to this problem. 

Contrary to views expressed by me in a previous study, *® I now declare 
that there may indeed be groups of controversies which can never affect 
the vital interests of the parties. But we are led to quite a different con- 
clusion when we answer the question, are there kinds of confficts that 
never affect the honor of the parties? In this last case I still believe it 
may be freely asserted that, in particular groups of cases, there is more 

«* Lammaflch agrees with this conclusion, before cited, p. 102. 
^ Cf . my commentary upon the Hague convention for the peaceful settlement of 
international disputes, 1911, pp. 63 et 9eq, 
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or less probability that national honor can never be affected; for, through 
the most various accidental circumstances, a controversy may develop 
into a question of honor. But this fact is in my judgment of little or no 
importance, since I should favor referring all questions of honor to ar- 
bitration. On the other hand, the case is quite different in regard to 
vital interests. For instance, how could a prize question ever affect all 
the basic foundations, that is to say, the vital interests of a state? 

The fact that the stipulation concerning vital interests is to be pre- 
sumed as forming part of the treaty, even when not expressed, can cer- 
tainly refer only to agreements of a general character and concerning a 
large group of controversies; it cannot, however, refer to special kinds of 
conflicts that in the opinion of the parties can never affect their vital 
interests. Therefore, I do not agree with Zom,^^ who states that the 
prize court agreement implicitly contains the stipulation oonceming 
vital interests. This view could be justified only if, by the prize court 
agreement, such controversies as might affect the vital interests had 
been submitted to arbitration. But this is not the case. The meaning 
of the agreement is not: We submit these vital interests (that is to say, 
prize questions) unreservedly to arbitration; rather, it is: Prize questians 
can never affect vital interests; therefore, in siich qwstions^ the stipuIaHon 
regarding vital interests cannot be taken in consideration. 

This last point is made even clearer when we realize that in the enu- 
meration of groups of controversies which never affect vital interests, we 
are not at all concerned about further restricting, but solely about ifir 
terpreting the particular stipulation. 

(2) The more the status of the territory of the states tends to become 
permanent, and especially as the earth becomes more completely par» 
titioned among the nations, the fewer will be the colonial questions 
which make up at the present time such a large number of the questions 
affecting vital interests. Again, as international traffic develops, and 
customs-boundaries between the nations disappear, fewer purely eco- 
nomic questions affecting vital interests will arise among the nations. 
Also, the attainment of the fair goal which Senator La Fontaine, one of 

^^ Cf. ZeUsckrift fUr PoliHk, II, p. 361. I find that Zom does not draw a sharp 
enough distinction between the stipulations oonceming national honor and vital 

interests. 
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the oldest and most deserving peace advocates, sketched in beautiful 
words at the Geneva World Peace Congress of 1912, might in this con- 
nection prove of great significance. La Fontaine, in concluding his 
address of welcome, spoke as follows: 

We must also proclaim the international rights of man. The freedom 
to circulate, to associate, think and to possess must belong to every man 
over the fair circle of the whole world. The absurd legend that nations 
are restricted to their national territory and hostile to strangers must 
be brought to an end; the idea of Germany for the Germans, France for 
the French, China for the Chinese is a relic of past ages. This question 
of conflicts between the peoples, one of the most serious, if not the most 
serious, rests on misconception and error. In the place of hatred and 
envy I invite you to put this expression of liberation and concord: the 
earth for mankind. 

(3) This last view-point has already opened a new road to us, which 
will also take us nearer to the great goal : it is the gradual codification of 
international law, and above it all the fixation of certain fundamental 
laws.^® It will, of course, not suflSce to develop the material law only. 
Formal law also must be further unfolded. When, for instance, the 
territory of a state is guaranteed, an arbitral court might, in spite of 
this fact, disregard this fundamental principle; this can be prevented 
only by creating legal agencies against arbitral decisions. The comple- 
tion of arbitral jurisprudence is, therefore, included also in this develop- 
ment. 

(4) But the completion of arbitral jurisprudence will very likely 
prove less important, because the creation of a real international juris- 
prudence and of an International Court of Justice is a question of only 
a short time. And when we shall have such a oomrt, the states will then 
be, better than hitherto, insured against legal errors. It will then also 
be possible to submit more controversies than heretofore to arbitral 
settlement. The states will also more frequently realize the good results 
of this way of settling disputes and be induced to refer more to such a 
court. 

All these elements will contribute more and more to the end that some 

day all controversies will be settled through the intermediation of an 

impartial tribunal. 

>*Cf. de Jong, "Vttlkerrechtflkodifikation und Qenfer Firiedeii»4E0DgreaB," in 
FrMemwarU, 1912, p. 320. 
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But, at the close of this essay, the question might well be asked: Is 
it not true then, in accordance with what has been said, that questions 
of vital interests can at present be decided by the sword alone? Are 
not all efiforts made to settle all these great controversies through pacific 
means, exerted in vain? 

In my judgment we have even now at our disposal a peaceful and 
honorable way to settle questions of vital interest, that is to say, ad- 
justment through diplomatic channels. More and more in the great 
questions of foreign relations, the nations will and must look not merely 
to their own respective interests, but take into consideration the fact 
that they are part of a community of states, that is to say, of one civil- 
ized community, in which they must all have consideration for each 
other. This consideration for the interests of the opponent must, of 
course, never lead to a sacrifice of the vital necessities of their own 
people. But in case the opponent stands ready to respect the conditions 
of our existence, for the sole purpose of increasing our prestige or of 
weakening and humiliating the other party, we must not exact more 
than is our due. If we ask that the opponent respect our vital interests, 
then we must leave his own unimpaired also, 

. There is now manifest in the faithful execution by the states of nu- 
merous non-political treaties a powerful sense of justice in the community 
of states which we must assiduously foster. It is the duty of the ad- 
vocates of peace to point incessantly to that noble idea and call it to 
the attention of the states. In this way there is the possibility of set- 
tling through diplomatic negotiations all those controversies that can- 
not at present be adjusted through arbitration. 

Dr. Hans Wehbebq, 



INTERNATIONAL LAW AND POLITICAL SCIENCE 

It is a truism that the science of law proper — the science dealing with 
the national law of each nation — is very different from the science of 
what is called international law. In the study of the law of the United 
States or the law of Great Britain, one finds the whole science based on 
the fact of the existence of a political society known as the United 
States or Great Britain, which formulates, applies and enforces the law 
which governs these nations in their internal relations. When one 
enters upon the study of what is called international law, one finds him- 
self expected to accept as a fundamental proposition that there is no 
political society which formulates, applies and enforces the law which 
he is told governs all nations in their external relations, and that this 
law is formulated, applied and enforced among or between the nations. 
This difference in fundamentals leads to corresponding differences in 
the derivative notions. Practitioners of law proper take little or no 
interest in what is called international law. From their point of view, 
that which is called international law is only a collection of the rules of 
a highly interesting game, success in which depends largely upon ''face" 
and personality; nor can it be denied that there is much to justify this 
opinion. Students of law reflect the attitude of mind of the practi- 
tioner, and the great majority of students end their legal education when 
they finish the courses in national domestic law, giving no consideration 
to the law which governs the actions and relations of the nations. 

In recent years, the development of what is known as political science, 
which is the science dealing with the structure and working of political 
societies, has accentuated the difficulties of students who wish to gain 
some knowledge of the political and legal affairs of the world. They 
study the structure and working of the town, the county, the state, 
and the nation for the purpose of making these political societies more 
economical and efficient. They even go beyond the confines of the 
nation and study the structure and working of vast political organisms 

315 
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like the British Empire for the same purpose. But when they seek to 
apply political science to the structure and working of the whole human 
society, they are confronted by a prevalent idea that beyond the 
limits of nations, or at least beyond the limits of political organisms like 
the British Empire, there is political chaos. They are taught that the 
nations are sovereign and independent, but that all the nations have the 
mutual attribute of solidarity. If the word solidarity is given its technical 
meaning, it seems not to imply a complete or a federal unity, but rather 
a mutual relationship of the persons or societies concerned under an 
implied contract of each with each, and with all, whereby all are the 
mutual guarantors of each other. In this technical sense, solidarity of 
the nations, seems, when analyzed, to imply a universal extension of the 
balance of power system, which for four centuries has drenched Europe 
with blood. If the nations are mutually guarantors of each other, it 
necessarily follows that if one nation becomes expansive or aggressive^ 
'international solidarity" compels its surrounding neighbors to ally 
themselves so as to balance or overbalance the power of the aggressor 
nation, for the purpose of holding it in check. This is exactly the bal- 
ance of power system. It leads to shifting aUiances, ententes and con- 
certs. The system in operation is essentially a military game, requiring 
the application of rules of strategy. It is the antithesis of political 
organization, and though it may ultimately lead to political organi- 
zation through the exhaustion of the parties and their perception of 
the waste and inefficiency involved, it frequently involves a military 
dictatorship as an intermediate process. 

But the march of events is modifying this technical meaning of soli- 
darity, and the word is coming into popular use in a new and enlarged 
sense as implying an existing unity, federal in type, of the whole body 
of the peoples and nations of the world. This enlarged meaning of 
solidarity is apparently due to the effort of the public mind to find a 
word to express the altered views which people everywhere are begmning 
to have concerning human society as a whole. Educated and uneducated 
persons alike, familiarized by the public press with the doings of all the 
peoples and nations of the world through the processes of modem in- 
vention, now understand that the world is made up of political societieB 
much resembling those to which they are accustomed. It is becoming 
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more and more impossible to induce the average man to believe that 
his nation is related to other nations after the manner of savages or 
half-civilized persons. It is becoming increasingly easy for him to realize 
that all the peoples, countries, states, nations and empires of the world 
are in fact, by the necessity of the case and by their own consent, united 
into one great political organism and society. It has become necessary 
to give this inclusive society a name, and the name of ''the society of 
nations" is rapidly becoming attached to it — not because the name is 
scientific and strictly accurate, but because it is brief and expresses 
fairly well the idea intended. 

The fact seems to be that in this last decade, there has occurred what 
may be termed in some sense a peaceful revolution and in some sense 
a renaissance. There has been during this period a change of thought 
away from the accepted philosophy and a taking up with a new philos- 
ophy of a higher type. For a political economy which regarded human 
happiness as based on production and distribution of commodities, and 
made credit — the inviolableness of contracts — the prime requisite, 
there is. being everywhere established a political philosophy which is 
based on the moral worth and dignity of the individual, and insists 
that contracts and relationships inconsistent with this dignity are not 
of binding force. All contracts and relationships are subjected to this 
test of invalidity, and, as all social and political organization is in its 
last anal3rsis only a system of individual contracts and relationships, all 
such organization is being subjected to the same test. Thus, all forms 
of social and political organization which are inconsistent with the moral 
worth and dignity of the individual are coining to be regarded as void, 
and governments are considered to be just, economical and efficient, 
not according as they protect the production and distribution of com- 
modities, but according as they recognize, protect and preserve the moral 
worth and dignity of each and all individuals. Political organization is 
thus regarded as an inseparable incident of human life and as an attribute 
of the individual. In other words, we are changing to a philosophy 
which treats political organization and government as in part an at- 
tribute and in part a creation of man. Where two human beings exist 
together, contracts and relationships exist between them and they form 
a community, in spite of themselves, which is a political organization 
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and a government. Political organization and government are, in this 
new philosophy, regarded as necessities which the individual must have 
whether he will or not, just as he must breathe air or drink water. He 
may take government in a crude and harmful form, just as he may 
breathe bad air, or drink polluted water; but he cannot avoid bdng in 
contractual or actual relationship with other human beings and hence 
forming a political organization with them any more than he can avoid 
breathing or drinking. All he can do is to see to it that he gets pure gov- 
ernment, pure ah- and pure water. 

This new philosophy, as has been said, b gradually making its way, 
tempering the harshnesses of the old trade and credit economy. That 
philosophy had resulted in the sacrifice of human life and dignity to the 
production and distribution of goods, in the inviolability of contracts 
even though they called for the sacrifice of life and dignity, and in free 
competition whereby the strongest might overcome the others and 
establish any relationships with the vanquished even to the destruction 
of life and dignity. The new philosophy is altering the outlook of the 
individual upon all kinds of social, economic and political organization. 
£ach individual recognizes all kinds of organization as a possible means 
of extending his own powers, though capable of being perverted so as to 
injure or destroy him. He is beginning to understand that organization 
exists and that all he can do is to change it; and as he seeks for a limit to 
the extension of organization, his mind refuses to stop short of the whole 
human society. As each human being is bom a citizen of his city, a 
citizen of his state, or a citizen of his nation, so also, it is being realized, 
he is bom a citizen of that great inclusive society composed of all the 
peoples and nations of the world. He may change his citizenship in the 
city, the state, or the nation; but his citizenship in this great inclusive so- 
ciety which, for want of a better name, we call "the society of nations'' 
is permanent and unchangeable. He cannot escape this citizenship; he 
can only improve the organization so as to make it more consistent with 
the moral worth and dignity of himself and all other human beings. Nor 
can the whole body of the peoples of the world by any action prevent 
the society of nations from existing. They cannot even ignore it, for 
once it is recognized, it becomes the only permanent hiunan institution, 
and an object of the solicitous care of the peoples and nations; for 



INTERNATIONAL LAW AND POUTICAL SCIENCE 319 

through the society of nations, the nations as well as the individual 
realize the fullest extension of their powers. 

It requires but a moment's reflection on the part of an intelligent per- 
son to perceive that if the common sense and judgment of the world 
accept the society of nations as a part of present day practical politics, 
it can be made a subject of study by political science exactly in the same 
way as a town, a city, a state, a nation or an empire. In this view, 
the law which governs the nations is the law which is imposed on the 
nations by the society of nations. The nations obey this law not because 
they wish to do so, or because they agree to do so, or because they regard 
it as a matter of honor to do so, but because the peoples and nations of 
the world recognize themselves as together forming a political society 
which is greater than any nation and which includes all nations, and 
have delegated to that society the function of formulating, applying and 
enforcing a constitution and law for the common and general purposes 
of all the nations. The constitution and law so formulated by this 
political society by virtue of its delegated power, bind the separate 
nations and their peoples in the same way that the constitution and 
law of the United States bind the States of the United States and their 
peoples. That which b called international law b thus seen to be the 
law of the society of nations, or, to use the briefer and more popular ex- 
pression, the law of nations. 

It is true, there are difficulties in the way of the acceptance of these 
modem notions. In the society of nations there is nothing to be found 
exactly resembling a constitutional convention, a legislature, an execu- 
tive or a court, as we know these institutions in our national life. Never- 
theless, in the society of nations one may distinguish and identify crude 
institutions of a constitution-making, legislative, executive and judicial 
character and may discover crude constitution-making, legislative, 
executive and judicial processes going on by which the constitution and 
law of the society of nations are gradually being formulated, and by 
which those constitutional and legislative provisions which have been 
formulated are being interpreted, applied and enforced. 

When the society of nations is further studied according to the methods 
and principles of political science, it will be found that, although it is 
in the primitive stages of organization, it even now bears a general 
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resemblance to a federal state. The central government at the present 
time will be fomid to be deposited in commission, and the oommiasion 
is of so indefinite and changeable a character as to be hardly recogniz- 
able. The Hague Conferences and the Hague Tribunals have tended 
to visualize the central government of the society of nations, but these 
institutions are, after all, but a fractional part of the institutions which 
even at the present moment constitute the central government. The 
indefiniteness concerning the location of the central government and 
concerning the nature and extent of its powers leads to a corresponding 
indefiniteness respecting the residual powers of the various nations. 
The nations, on account of these deficiencies in the central government, 
are obliged to act in a double capacity, and at times not only to perform 
their own domestic functions, but to exercise the functions of the central 
government. Thus, though the principles of federal government are 
to be taken as a general guide in studying the structure and working of 
the society of nations as a matter of political science, and in studjong 
the law of the society, these principles are subject to many qualifications 
and variations, due to the present indefiniteness of the organization of 
that society. 

For the purpose of showing how the acceptance of the society of 
nations as a fact of practical politics alters the fundamental principles 
of the law which governs the nations, it will be attempted to state these 
principles. Such a statement might be as follows: 

1. The society of nations is a political society composed of all the 
peoples, countries, states, nations and empires of the world. It exists 
by its own recognition of its existence, having on human superior. It 
is permanently instituted by the necessity of the case and by the com- 
mon consent of all the peoples, countries, states, nations and empires 
as their supreme organ for formulating, applying and enforcing their 
conscience and will as respects the general measures necessary for their 
common protection and welfare, and for the preservation of the com- 
ponent nations and political societies without change except as may be 
needful for the common good. The society of nations establishes and 
maintains such constitution-making, legislative, executive and judicial 
institutions and processes, as are considered by the people and natioDB 
of the society to be best adapted for these purposes respectively. 
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2. The law of the society of nations is the body of rules, duly formu- 
lated, applied and enforced by the society of nations through appropriate 
institutions and processes, regulating the actions and relations of the 
nations and their citizens. This law extends only to the common and 
general purposes of the nations and the whole society, and resembles 
the federal law in a federal state. 

3. The law of the society of nations (like the law of all states, par- 
ticularly the law of federal states) is divided into three grades — the 
organic (or constitutional) law, the statutory law, and the customary 
(or common) law. The organic law is superior to both the statutory and 
the customary law. The statutory law is superior to the customary 
law. The organic (or constitutional) law is composed of those principles 
which are so fundamental and permanent as to be indispensable to the 
structure and organic existence of the society. The statutory law is 
composed of those principles, consbtent with, dependent upon and in 
support of the organic law, which are formulated and established by 
legislative institutions and methods. The customary (or common) law 
is composed of those principles, consistent with, dependent upon and 
in support of the organic and statutory law, which are formulated and 
declared by courts or judicial tribunals in cases arising before them, 
based on common and accepted custom of the peoples and nations of 
the society. 

4. The present organization of the society of nations being indefinite, 
the ultimate constitution-making, legislative, executive and judicial 
power of the society is for the present vested in the nations, acting col- 
lectively or separately as the organs of the society. The highly civilized 
and well-armed nations take the lead in formulating, applying and 
enforcing the constitution and law of the society, partly by the general 
consent, and partly by the necessity of the case; but all the nations are 
at liberty to formulate, apply and enforce, individually or by agreement, 
such principles as they may consider it probable the society of nations 
would formulate, apply and enforce in the circumstances. The use of 
armed forces by separate nations to establish justice and maintain 
order, in execution of the constitution and law of the society of nations, 
is justifiable, and is not to be regarded as war, but as constabulary 
action in the name of the executive power of the society of nations. 
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5. Nations, states, or countries, may form any sort of relations or 
make any contracts with each other which are not self-destructive as 
respects either party or destructive as respects third parties, and which 
are not opposed to the constitutional dispositions of jurisdiction ac- 
cepted by the society of nations, or to the limitations imposed upon the 
nations by the constitution of the society. When a relationship is thus 
established, or a contract is thus made, the same principles apply in 
interpreting the relation or contract as are applied in interpreting similar 
relationships or contracts between individuals or corporations, or be- 
tween the states of a federal union; but these principles are to be applied 
only by way of analogy. 

6. All dififerences between nations with respect to which there exists 
a duly formulated and settled principle of the organic law of the society 
of nations and also a duly formulated statutory principle or an estab- 
lished custom consistent with such organic principles, or with respect 
to which the parties are able to agree upon principles which are to be 
regarded as principles of the law of the society of nations for the purposes 
of the case, if not settled by agreement, may be settled by arbitration or 
by the decision of a court of the society of nations. Where there are 
no such principles, and the parties are unable to agree upon such prin- 
ciples for the purposes of the case, other nations may mediate for the 
purpose of finding a way to settle the difference, or the matter may be 
postponed to await the formulation and establishment of the applicable 
principles by a conference of all the nations or of all the nations inter- 
ested; and it is the duty of all nations to urge such postponement, and 
to co-operate for the formulation and establishment of such principles^ 
When such postponement is impossible, armed force applied by one 
nation against another to compel it to recognize a principle of the law 
of the society of nations which approves itself to the common juridical 
conscience of the world, b justifiable. 

7. Treaties between nations for the arbitration of disputes between 
them not capable of settlement by agreement, or for the submission of 
such disputes to judicial settlement, should exclude all cases which in- 
volve a principle of the organic law of the society of nations which has 
not been formulated and settled by the constitution-making action of 
the nations, since it is not the function of arbitral tribunals or courts to 
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formulate and settle the organic law of the society of nations. These 
principles can only be settled by the nations directly, either by joint 
agreement, or by the insistence of one or more nations backed by armed 
force if necessary, supported by the common juridical conscience of the 
world. In an arbitration or judicial settlement of disputes other than 
those last mentioned, under a general arbitration treaty, the tribunal 
or court b to apply the settled principles of the organic, the statutory, 
and the customary law of the society of nations in the order of superior- 
ity as above stated. In interpreting settled principles of the organic law 
of the society of nations, the tribunal or court is to be guided by analogy 
drawn from the principles of the constitutional law of states and nations, 
and particularly by analc^y drawn from the federal constitutional law 
of federal states. In interpreting settled statutory rules of the law of 
the society of nations not inconsistent with the organic law, the tribunal 
or court is to be guided by analogy drawn from the rules of the law of 
states and nations relating to the interpretation of statutes, and par- 
ticularly by analogy drawn from the rules relating to the interpretation 
of federal statutes in federal states. In declaring and interpreting the 
customary law of the society of nations not inconsistent with the or- 
ganic and statutory law, the tribunal or court is to consider all treaties 
and all national statutes or judicial decisions involving principles ap- 
plicable to the case, and is to be guided by analogy drawn from the 
statutory and customary law of states and nations, -and particularly 
by analogy drawn from the federal statutory and common law in federal 
states. Such analogies are not to be pushed to the point where national 
rights of self-protection and self-preservation would be endangered by 
premature or excessive admixture of peoples in different stages of 
civilization or of divergent ideas or sentiments, or by unregulated 
economic competition; but all reasoning by analogy drawn from state 
or national action is to be subject to national rights of self-protection 
and self-preservation, since the existence of the nations is fundamental 
to the existence of the society of nations. When disputes arise between 
nations under treaties, the tribunal or court is to consider the treaties 
themselves as subject to the law of the society of nations. Treaties 
foimd by the court to be repugnant to the law of the society of nations 
are to be held contrary to public policy and void, to the extent that 
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they are so repugnant, and the case is to be decided according to the 
law of the society of nations. 

8. The autonomy of all nations is inviolable except where the au- 
tonomy of a nation is opposed to the constitution and law of the society 
of nations and is inconsistent with the peace and welfare of the society. 
An entry by a nation into the territory of another in the name of the 
executive power of the society of nations, must be based on an intolen^ 
ble condition of anarchy there prevailing or upon a breach of the law of 
the society of nations by the nation entered, of so serious a character as 
to render restraint or punishment of the nation necessary, in the interests 
of the society of nations; and the constabulary power thus applied must 
be only carried to the extent necessary to effect the necessary reor- 
ganization of the nation thus policed. If entry by armed force is made 
without due cause by one nation into the territory of another, the nation 
entered has the right to use its armed force in self-defense; and the right 
of self-defense exists when, after lawful entry by a nation, it attempts 
the destruction or excessive punishment of the nation entered. 

9. An entry by a nation into the territory of another nation, made l^ 
means of armed force, even though lawful as an exercise of the earecutive 
power of the society of nations, gives of itself to the constabulary nation 
no right to territory or property of the nation policed; but a transfer of 
the territory of the nation thus policed, or an indemnity, may be awarded 
to the constabulary nation by the concert of the nations or by the con- 
cert of the interested nations, of such extent or amount as may be propefi 
considering its expenditure or loss and all other circumstances. 

It will be noticed that in the above statement of the fimdamental 
principles of the law of the society of nations, there is a wide departure 
from the various Codes de la Paix with which the pacifist literature 
abounds; in that the appUcation by a nation of armed force outside its 
limits is not considered as in all cases unjustifiable and illogaL Such 
principles are undoubtedly inconsistent with immediate disarmament, 
but they are, it may be confidently asserted, the only principles likely 
to bring about a general condition of peace. The recognition of the 
society of nations as an existing fact gives a basis for distinguishing be- 
tween those applications of armed force by nations which are and ought 
to be lawful as exercises of the executive power of the society of nationSi 
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and those which are and ought to be unlawful as acts of robbery or 
oppression. Any apphcation of armed force by a nation against another 
which tends to support at the same time the nations and the society of 
nations is and of right ought to be lawful, and armed force directed by 
a nation so as to produce the contrary effect is and ought to be unlawful. 
Being thus able to distinguish between constabulary action and war, 
it remains only to educate public sentiment so that more and more the 
application of armed force by the nations shall in fact be constabulary 
action in the name of the executive power of the society of nations. As 
the area of constabulary action increases, the area of war necessarily 
diminishes. As the peoples and nations of the world become more and 
more habituated to the notion of the apphcation of armed force by the 
nations for the constabulary purposes of the whole society, separate 
nations will gradually become anxious to rid themselves of this con- 
stabulary burden and will be ready to unite in forming some plan for 
delegating their constabulary responsibiUties. When this occurs, war 
will be abolished in the society of nations by exactly the same process 
that individual fighting and private war have been abolished in the 
separate nations — that is, by pohtical organization. The crude 
constitution-making, legislative, executive and judicial institutions and 
processes which now exist in the society of nations will gradually be 
improved upon and rendered more definite and efficient, and some kind 
of arrangement will ultimately be made which will minimize the burden 
of constabulary action and preserve the general peace and order. 

From what has been said, it may, it would seem, be concluded that 
international law in its literal and technical sense as law between or 
among nations is destined gradually to pass into the oblivion which 
awaits outworn sciences and philosophies, both because such a law is 
inherently impossible as a matter of jurisprudence, and because it can- 
not be squared with the principles of political science. If the name in- 
ternational law is retained, therefore, it must be given an enlarged 
meaning, so that it shall in fact mean the law of the society of nations. 
Such a meaning has already been attempted to be attached to it by 
many writers, and from the time of Grotius the society of nations has 
been recognized by publicists in a figurative sense. What is now needed 
is, that publicists should accept the society of nations not in a figurative 
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but in a literal sense, as an existing and permanent fact of practical 
politics — as a political organization having a concrete existence just 
as really as has the United States or as has Great Britain. Until recently, 
the facts of international life have made men in practical politics hesitate 
to accept this fact and have compelled them to adopt compromise 
notions. Violent insistence upon national sovereignty has required 
equally violent assertions of national sovereignty in return. The situa- 
tion has now changed, and almost without our notice the facts of in- 
ternational life have become such that the conception of a society of 
nations and of a law of this society has become more reasonable as a 
working basis of action than the conception of the nations as wholly 
sovereign and wholly independent, living under agreements with each 
other which they choose to regard as law. 

No doubt for a long time to come there will be few principles of the 
law of the society of nations which will be so definitely formulated and 
established that any national court would think of applying them in 
superiority to a treaty or a national law with which they should con- 
flict. As international tribunals increase, however, the question of the 
effect which should be given to principles of the law of nations as con- 
trolling and superseding treaties and national laws inconsistent with 
these principles will become a pressing one. If the Court of Arbitral 
Justice is established at The Hague, it will be essential to its success 
that the principles of the law of the society of nations should, within 
the sphere suitable for that law, control and supersede all conflicting 
treaties and national laws. That court already exists in principle by 
the action of the Second Hague Conference. It wants only the appoint- 
ment of the judges. Once established, it will be a court of the society of 
nations. If it gives effect to all treaties and all national laws which bear 
on the cases brought before it, without ascertaining whether or not 
they conflict with the organic, statutory or customary law of the society 
of nations, it will abdicate its high function and become merely a part 
of the diplomatic machinery of the disputing nations. Thus in a very 
concrete sense, the idea that a society of nations exists and that it has 
formulated and is formulating a federal law which within the sphere 
of the common interests is superior to treaties between the nations 
and superior to the municipal law of each nation, is of service at 
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the present time; for on the acceptance of this idea depends the 
establishment of the Court of Arbitral Justice at The Hague. 

But even if we leave out of consideration the proposed new court at 
The Hague, and look solely at the general benefit to be derived from the 
prevalence of this idea, we may find good reasons for accepting it. It 
is to be noticed that the society of nations has no human superior, and 
that it exists not by any external recognition, but by the mental and 
psychological action of the individuals who compose it. No formal 
federation of tlhie nations is necessary. It is only necessary for the 
peoples and nations of the world to recognize themselves as forming one 
organized political society. Each individual and nation is as important 
as any other in exercising the power of recognition, and each individual 
or nation is equally entitled to participate in the work of improving the 
organization of the society to which he belongs. Historians have noted 
that the b^inning of the real progress of a nation occurs when its 
people realize their existence as a nation, and come to understand that 
the nation in the hands of the people can be made one of the greatest 
means for extending the power of the individual and enabling him to 
increase his own happiness. Out of such a popular conception of the 
nation and of the possibilities of individual good to be derived from an 
economical and efficient national organization, has developed the whole 
system of democratic representative and responsible government, 
whereby each person capable of intelligent judgment is enabled to par- 
ticipate, in an orderly and appropriate manner, in the direction of each 
poUtical organization of which he is a member. On such ideas is based 
the present progressive movement, which is extending throughout the 
world. That movement is, in each nation, a conscious effort of individ- 
uals, parties and corporations to invent improvements in existing politi- 
cal organization, so that town, city, state and nation may in their 
respective spheres operate more economically and efficiently in extend- 
ing the powers of the individual and enabling him to increase his happi- 
ness. A similar consciousness, shared by all the peoples of the world, of 
the existence of the society of nations as the one permanent and all- 
inclusive nation, and a similar appreciation by them of the possibilities 
of human betterment through improvements in the organization and 
working of this great society, must, it would seem, necessarily result in 
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broadening the progressive movement, and lead to a conscious and 
persistent effort of individuals, parties and corporations in all parts of 
the world, directed toward improvements in. the organization of this 
great nation, to the end that it, too, may be made more efficient in ex- 
tending the powers of the individual and enabling him to increase his 
happiness. As such conscious efforts applied within each nation by itd 
citizens have always resulted in a notable increase in the prevalence of 
justice, order and peace among the individuals forming the nation; so 
similar efforts by citizens of the society of nations may ultimately result 
in a prevalence of justice, order and peace among the scattered and 
diverse peoples and nations which together form the society of nations, 
in some degree approaching that which each nation now enjoys within 
its own borders. 

Lest what has been said may be thought to furnish some support for 
those who seek the immediate federation of the world under a "parlia- 
ment of man" enacting a "world-law," let it be said that there is nothing 
in the foregoing which is intended to give support to any such idea. The 
form which the organization of the society of nations will take, and the 
changes in the constitution-making, legislative, executive and judicial 
processes of the society which will occur, as the result of progressive 
improvement, it is impossible to foretell. It may well be that the 
ultimate form will be quite different from anything yet known, and 
one which would be unimaginable at the present time. 

Alpheus Henrt Snow. 
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EDITORLAJL COMMENT 

PRESIDENT WILSON AND LATIN AMERICA 

The form of government is immaterial in international law, provided 
that the form be such as to enable the state whereof it is the organ to 
meet and promptly to comply with its international obligations as a 
member of the society of nations. It is frequently said that international 
law does not cross the threshold, but stops at the frontier, and this is 
true so far as the internal organization of any country is concerned. 
If this view is correct — and it is assumed to be correct for the purposes 
of this comment — a change of administration is an internal matter of 
no international importance and concern; and yet experience shows, not- 
withstanding theory, that the personnel of an administration is not 

a29 
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immaterial and exercises a direct influence upon the conduct of inter- 
national relations, as well as upon the relations themselves. It is there- 
fore of interest to consider very briefly the intellectual outlook of the 
new President of the United States, who assumed oflSce on the 4th day 
of March, 1913, and the point of view of the new Secretary of State, who 
took the oath of ofl&ce on March 5th. 

Mr. Woodrow Wilson came to the presidency after years of patient 
study of and reflection on the nature and function of the state, as is 
shown by his text entitled The State: Elements of Historical and Practical 
Politics^ first published in 1889, a work based upon a careful considerar 
tion and analysis of foreign as well as English literature, which is used as 
a text-book in American colleges and universities and quoted with re- 
spect by foreign publicists. It is just such a work as is to be expected 
from a professor of jurisprudence and politics in Princeton University, 
who had studied law and who had the training to be acquired in the 
graduate department of one of the greatest of American universities. 
For present purposes his History of the American People, first published 
in 1902, should be cited as showing his familiarity with the development 
of the United States, which he is called upon to direct, and with those 
traditions, written and unwritten, which have given it a secure place in 
the society of nations and in the affections of enlightened leaders of 
thought who, irrespective of nationality, look upon the United States, 
in certain respects at least, as the ideal toward which they should ap- 
proach. The American people were therefore prepared for the final 
announcement which Mr. Wilson made on November 4, 1912, in closing 
his presidential campaign: 

''We must shape our course of action,*' he said, "by the TnaYima of 
justice and liberality and good will, think of the progress of mankind 
rather than of the progress of this or that investment, of the protection 
of American honor and the advancement of American ideals rather than 
always of American contracts, and lift our diplomacy to the levels of 
what the best minds have planned for mankind." 

And, given Mr. Wilson's constancy and determination, they were pre- 
pared to believe that he would translate these brave words into action 
as soon as circimistances should permit or suggest.* The troubled situar 
tion in Mexico, which has unfortunately existed in that stricken republic 
since the overthrow and exile of Porfirio Diaz, who had maintained law 
and order at home and created for Mexico respect and confidence abroad, 
gave Mr. Wilson at the very b^inning of his administration an oppor- 
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tunity, which he promptly seized, to express his views and the views of 
his administration toward Latin America. On March 12, 1913, he issued 
the following statement, which was telegraphed on the same day by the 
Secretary of State, through diplomatic officers, to Latin America: 

In view of questions which are naturally uppermost in the public mind just now, 
the President issues the following statement: 

One of the chief objects of my administration will be to cultivate the friendship 
and deserve the confidence of our sister republics of Central and South America, and 
to promote in every proper and honorable way the interests which are common to the 
peoples of the two continents. I earnestly desire the most cordial understanding and 
co-operation between the peoples and leaders of America and, therefore, deem it my 
duty to make this brief statement. 

Co-operation is possible only when supported at every turn by the orderly processes 
of just government based upon law, not upon arbitrary or irregular force. We hold, 
as I am sure all thoughtful leaders of republican government everywhere hold, that 
just government rests always upon the consent of the governed, and that there can 
be no freedom without order based upon law and upon the public conscience and 
approval. We shall look to make these principles the basis of mutual intercourse, 
respect, and helpfulness between our sister republics and ourselves. We shall lend 
our influence of every kind to the realization of these principles in fact and practice, 
knowing that disorder, personal intrigue and defiance of constitutional rights weaken 
and discredit government and injure none so much as the people who are imfortunate 
enough to have their common life and their common affairs so tainted and disturbed. 
We can have no sympathy with those who seek to seize the power of government to 
advance their own personal interests or ambition. We are the friends of peace, but 
we know that there can be no lasting or stable peace in such circumstances. As 
friends, therefore, we shall prefer those who act in the interest of peace and honor, 
who protect private rights and respect the restraints of constitutional provision. 
Mutual respect seems to us the indispensable foundation of friendship between states, 
as between individuals. 

The United States has nothing to seek in Central and South America except the 
lasting interests of the peoples of the two continents, the security of governments 
intended for the people and for no special group or interest, and the development of 
personal and trade relationships between the two continents which shall redound to 
the profit and advantage of both and interfere with the rights and liberties of neither. 

From these principles may be read so much of the future policy of this govern- 
ment as it is necessary now to forecast; and in the spirit of these principles I may, I 
hope, be permitted with as much confidence as earnestness to extend to the govern- 
ments of all the republics of America the hand of genuine disinterested friendship and 
to pledge my own honor and the honor of my colleagues to every enterprise of peace 
and amity that a fortunate future may disclose. 

It is refreshing to learn from this formal and carefully considered 
statement of policy that one of the chief objects of President Wilson'^ 
administration will be not merely ''to cultivate the friendship," but to 
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"deserve the confidence of our sister republics of Central and South 
America" and to "promote in every proper and honorable way" not 
merely the interests of the United States, but "the interests which are 
common to the peoples of the two continents." There is nothing start- 
ling in the statement that we desire the friendship of our neighbors to 
the south, but the determination to deserve their confidence recognizes a 
duty which is an indispensable prerequisite to any lasting friendship. 

President Wilson pledges co-operation, but he properly conditions 
co-operation upon " the orderly processes of just government based upon 
law, not upon arbitrary or irregular force." There is a ring of the Dec- 
laration of Independence in the statement that "just government rests 
always upon the consent of the governed," and that "there can be no 
freedom without order based upon law and upon the public conscience 
and approval." The friendship to which he refers is not the friendship 
arising from concession or the advancement of special interests. Mutual 
respect is the basis; for does he not say that "mutual respect seems to us 
the indispensable foundation of friendship between states as between 
individuals?" 

If the paragraph of the statement from which these quotations have 
been taken can be regarded as a word of advice or warning to Latin 
America, the next paragraph states in clear and unmistakable tenns 
the attitude which the United States should observe toward Latin 
America. Thus, "The United States has nothing to seek in Central and 
South America except the lasting interests of the peoples of the two 
continents, the security of governments intended for the people and for 
no special group or interest, and the development of personal and trade 
relationships between the two continents which shall redoimd to the 
profit and advantage of both and interfere with the rights and liberties 
of neither." The importance of this passage at the very beginning of 
the new administration cannot be overestimated, for within a single 
sentence the President reaffirms the best traditions of American di- 
plomacy. It recalls the noble language of a great Secretary of State, 
Mr. Elihu Root, who, standing for the first time on South American 
soil, surrounded by the official representatives of every American state 
at the Conference of Rio de Janeiro in 1906, assured them that 

We wish for no victories but those of peace; for no territory except our own; f(v no 
sovereignty except the sovereignty over ourselves. We deem the independence and 
equal rights of the smallest and weakest member of the family of nations entitled to aa 
much respect as those of the greatest empire, and we deem the obeervanoe ol that 



EDITORIAL COBIMENT 333 

respect the chief guaranty of the weak agauust the oppression of the strong. We 
neither claim nor desire any rights, or privileges, or powers that we do not freely 
concede to every American republic. We wish to increase our prosperity, to expand 
our trade, to grow in wealth, in wisdom, and in spirit, but our conception of the true 
way to accomplish this is not to pull down others and profit by their ruin, but to help 
all friends to a common prosperity and a common growth, that we may all become 
greater and stronger together. 



WILLIAM JENNINGS BRYAN, SECRETARY OF STATE 

It is said that the lawyers of the country look to the first decision of a 
newly appointed Justice of the Supreme Court upon a question of con- 
stitutional law as a test of his qualifications for the Supreme Bench. In 
the same way it may be said that the country looks to the President's 
choice of a Secretary of State as the measure of the Cabinet's eflSciency, 
and to the policy framed by the Secretary of State in the first few weeks 
of his incumbency as an earnest of a successful or unsuccessful adminis- 
tration. While President Wilson is to be credited with the selection of 
Mr. Bryan as Secretary of State, the choice, while personal and agree- 
able to Mr. Wilson, was in reality a recognition of the rank and file of 
the Democratic Party, whose candidate for the presidency Mr. Bryan 
had been on three different occasions and whose confidence he had never 
forfeited. The President and the Secretary of State are in hearty accord 
upon the principles which should govern the United States in its foreign 
policy and, if the administration is to be judged by the foreign policy as 
framed and proclaimed in the first month of its existence, it is evident 
that we may expect a highly successful administration. 

A distinguished Secretary of State attributed his success to the fact 
that he continued and carried to completion the policies of his predecessor 
in so far as they were based upon the traditions of the Department, and 
that he handled the new questions that arose in his own administration 
according to the same traditions. Secretary Bryan has evidently acted 
upon this principle. The Latin-American policy contained in the state^ 
ment of March 12, issued by the President after consultation with 
Secretary Bryan, is the almost uninterrupted and traditional policy of 
the United States toward its neighbors to the south. The statement on 
the Chinese loan, which seals the doom of dollar diplomacy, framed after 
consultation with Secretary Bryan and issued by the President on 
March 19, is likewise in accordance with the almost uninterrupted and 
traditional policy of the United States in the Far East. The views ex- 
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pressed in these remarkable documents entitle them to rank as state 
papers of the highest importance, and a continuation of the policy 
therein outlined cannot but benefit Latin America and China, and 
redound to the credit of the United States. 

In Mr. Bryan's long and distinguished career he has invariably stood 
for the rights of all, as distinguished from a part, of the American people. 
It is to be expected that he will consider each and every member of the 
society of nations as entitled to equal rank and respect, and that he will, 
in so fa? as in him lies, encourage by just action and S3m[ipathetic consid- 
eration the states of the Western World to continue their development 
and to assume in the society of nations the rank, dignity and importance 
which belong to them as independent states. As an American Mr. 
Bryan is naturally interested in our neighbors to the south; as an Amer- 
ican who has traveled widely among them, his interest is personal, and 
we are justified in expecting that his official acts will bear the impress 
of the personal friendship and respect which intercourse with them can- 
not fail to engender. Fortunately we do not need to speculate as to his 
attitude toward South America, as he himself has stated it in clear and 
unmistakable terms in an address which he delivered as Secretary of 
State at a dinner given him on March 13 by the Governing Board, of 
which he is chairman, of the Pan American Union. In his very opening 
sentence he made this clear beyond peradventure. 

Thus, "Whatever lack of confidence I may have," he said, "in regard 
to other duties that may fall to the occupant of the office with which his 
Excellency, President Wilson, has honored me, I feel sure that he could 
have found no one either in our party or in our country who could meet 
more cordially the representatives of Central and South America. When 
the office was tendered me, one of the reasons that I gave for being willing 
to accept it was that it would enable me to join with our President in 
cementing even more closely to us the nations that live so near us 
and are so identical with ours in their purposes and aspirations." 

After describing his visit to Latin America, its pleasant memories 
and the information resulting from it, he said: 

As a representative of our government — as the one who by virtue of his office oomes 
into closest contact with those who are here, the accredited repreeentativeB of other 
lands — as the occupant of this position, I say, I am grateful for this opportunity to 
meet you and to mingle with you. I am glad to assure you of the pacific purpose and 
the genuine friendship which the President of our great nation entertains to>waid all 
the people and all the governments of Central and South America, and to aasuze you 
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that I am in complete sympathy with him in this friendship and this interest. We de- 
sire that you shall know us and that our people should know you. We desire that our 
exports to your coimtry shall increase and that our imports from your country shall 
increase, but I believe that the most valuable thing that can be sent across the border 
line of nations is an ideal. I am glad, therefore, that however we may feel about the 
tariff on other commodities there is free trade in ideals; we have gathered ideals from 
all the world; we are indebted to the world for ideals selected from every section. 
I have no doubt that we shall be able to borrow from the experiences of our neighbors 
on the south and we shall be glad to loan to them anything that has been developed 
and perfected here. We are not only glad to give you the advantages of our expe- 
rience, not only glad to allow you to learn by our trials, our experiments and our 
mistakes, but we are glad to have our people go among you, to assist you in develop- 
ing the resources of the great countries that lie to the south of us. I am sure that I 
speak for his Excellency, the President, as I speak for myself and for all associated 
with him in authority, when I say that we shall insist that the business men who go 
from our country to yours, to help to develop your resources, shall carry with them the 
same high standard of honor and integrity that we demand of business men in our 
country. We shall be even more exacting of them, for when people come among us, if 
they find a man who is bad their good opinion of our country will be unshaken because 
they will know that he is an exception; but when a man goes from us to a foreign 
country he must be even better in behavior because there are not so many to help 
him represent our nation. I am sure that this administration will be quick to 
admonish all who go among you that they go to represent the highest ideals of our 
country and that they must not fall below that standard. 

It would be invidious to single out for commendation any expression 
in this admirably worded address, but Mr. Bryan's statement that 
"the most valuable thing that can be sent across the border line of 
nations is an ideal" will, if carried into effect — as those who know Mr. 
Bryan cannot possibly doubt — not only assure the success of his ad- 
ministration, but will restore and enhance the prestige of the United 
States of which we are justly so proud, for American ideals are and always 
have been our real claim to distinction and respect. 



THE PASSING OF DOLLAR DIPLOMACY 

The United States as a government and a people has always been in- 
terested in the development of China, and both government and people 
have sought to aid China in various ways and with var3dng degrees of 
success. Mr. John Hay, as Secretary of State, felt that the best way to 
protect China against dismemberment and to enable it to increase its 
standing in the society of nations was a declaration of policy on the part 
of all nations to be satisfied with equal opportunity, and formally and 
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in explicit terms to renounce any intention, either at present or in the 
future, to obtain special privileges. This policy, called the " Open Door," 
has already become a tradition, and is not the least claim of Mr. Hay 
and of the country he served to respect and consideration. It may 
properly be considered as the formal desire of the United States to pro- 
tect the independent existence of China and to prevent separate or 
concerted action on the part of foreign nations, which might consciously 
or unconsciously affect the independent existence of China in the future. 
As further indicating the interest of the United States in the independ- 
ence and int^rity of China and the principle of equal opportunity for 
the commerce and industry of all nations, attention is called to the 
notes of November 30, 1908, exchanged between Mr. Hay's enlightened 
successor. Secretary Root, and the Japanese Ambassador, Mr. Takahira. 
These two documents, identical in their material parts, are not a treaty 
in the formal sense of the word, but rather a declaration : 

1. It is the wish of the two Governments to encourage the free and peaceful devel- 
opment of their commerce on the Pacific Ocean. 

2. The policy of both Governments, uninfluenced by any aggresmve teodeadeB, is 
directed to the maintenance of the existing status quo in the region above mentioned 
and to the defense of the principle of equal opportunity for commerce and industiy 
in China. 

3. They are accordingly firmly resolved reciprocally to respect the territorial 
possessions belonging to each other in said region. 

4. They are also determined to preserve the common interest of all poiwen in 
China by supporting by all pacific means at their disposal the independence and 
integrity of China and the principle of equal opportunity for commerce and industry 
of all nations in that Empire. 

5. Should any event occur threatening the status quo as above described or the 
principle of equal opportunity as above defined, it remains for the two Govenunenta 
to communicate with each other in order to arrive at an understanding as to vthaX 
measures they may consider it useful to tako.^ 

As illustrating the friendly interest which the United States has taken 
and, as appears from President's Wilson's formal statement on the Six- 
Power loan, still takes not merely in the independence and integrity of 
China, but in its people, one further reference should be made to a trans- 
action more likely to secure the friendship of the Chinese people and to 
enhance the prestige of the United States in the Far East than any loan 
that could possibly be negotiated. Reference is made to the action of 

^ Foreign Relations of the United States (1908), p. 511; this Joubnal, VoL III| 
pp. 168-170. 



EDITORIAL COBfMENT 337 

the United States, upon Secretary Root's recommendation, to reduce the 
indemnity bond of $24,400,000, to which the United States was entitled 
for losses incurred in the Boxer troubles, to the sum of S13,655,492.69, 
and "to remit the remainder of the indemnity as an act of friendship." ^ 
In acknowledging this action of the United States, the Prince of 
Ch'ing said, under date of July 14, 1908: 

On reading this dispatch I was profoundly impressed with the justice and great 
friendliness of the American Government, and wish to express our sinoerest thanks. 

Concerning the time and manner of the return to China of the amounts to be 
remitted, the Imperial Government has no wishes to express in the matter. It relies 
implicitly on the friendly intentions of the United States Government, and is con- 
vinced that it will adopt such measures as are best calculated to attain the end it has 
in view. 

The Imperial Government, wishing to give expression to the high value it places 
on the friendship of the United States, finds in its present action a favorable oppor- 
tunity for doing so. Mindful of the desire recently expressed by the President of the 
United States to promote the coming of Chinese students to the United States to 
take courses in the schools and higher educational institutions of the country, and 
convinced by the happy results of past experience of the great value to China of edu- 
cation in American schools, the Imperial Government has the honor to state that it is 
its intention to send henceforth yearly to the United States a considerable number of 
students there to receive their education.* 

In a note of the same date the Chinese Government informed the 
American Minister that ''it has now been determined that from the year 
when the return of the indemnity begins 100 students shall be sent to 
America every year for four years, so that 400 students may be in 
America by the fourth year. From the fifth year and throughout the 
period of the indemnity pa3rments a minimum of 50 students will be 
sent each year." * 

The Chinese Government evidently regarded this act of the United 
States as a manifestation, as it was, of extraordinary friendliness and in- 
terest, and appointed a special envoy ''to express the thanks of China 
for the action of the United States in reference to the indemnity." 
American ideas and ideals were rightly considered by the Chinese 
Government as equal, if not superior, to American dollars. 

Our readers will be prepared by this brief introduction to appreciate 
the important statement issued by President Wilson on March 19, 1913, 

* Foreign Relations of the United States (1908), p. 64. 
» Idem., p. 68. 

* Idem,, p. 68. For the subsequent negotiations on this very interesting and im- 
portant matter, see idem, pp. 6^75. 
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after conference with Secretary Bryan, which repudiates dollar diplo- 
macy in the Far East, and by implication elsewhere, and which is not 
only in accordance with but restores the best traditions of American 
diplomacy. 

We are infonned that at the request of the last administration a certain group of 
American bankers undertook to participate in the loan now desired by the Govern- 
ment of China (approximately $125,000,000). Our government wished American 
bankers to participate along with the bankers of other nations, because it desired that 
the good will of the United States towards China should be exhibited in this practical 
way, that American capital should have access to that great coimtry, and that the 
United States should be in a position to share with the other Powens any political 
responsibilities that might be associated with the development of the foreign relationfl 
of China in connection with her industrial and commercial enterprises. The presoit 
administration has been asked by this group of bankers whether it would also request 
them to participate in the loan. The representatives of the bankers through whom the 
administration was approached declared that they would continue to seek their share 
of the loan imder the proposed agreements only if expressly requested to do so by the 
government. The administration has declined to make such request because it did 
not approve the conditions of the loan or the implications of responsibility on its own 
part which it was plainly told would be involved in the request. 

The conditions of the loan seem to us to touch very nearly the administTative 
independence of China itself; and this administration does not feel that it ought, even 
by implication, to be a party to those conditions. The responsibility on its part 
which would be implied in requesting the bankers to undertake the loan might con- 
ceivably go to the length in some unhappy contingency of forcible interference in the 
financial, and even the political, affairs of that great oriental state, just now awaken- 
ing to a consciousness of its power and of its obligations to its people. The conditions 
include not only the pledging of particular taxes, some of them antiquated and 
burdensome, to secure the loan, but also the administration of those taxes by foreign 
agents. The responsibility on the part of our government implied in the encourage- 
ment of a loan thus secured and administered is plain enough and is obnoxious to the 
principles upon which the government of our people rests. 

The Government of the United States is not only willing, but earnestly dedxoue, of 
aiding the great Chinese people in every way that is consistent with their untram- 
meled development and its own immemorial principles. The awakening of the people 
of China to a consciousness of their possibilities under free government is the moet 
significant, if not the most momentous event of our generation. With this movement 
and aspiration the American people are in profound sympathy. They certainly wish 
to participate, and participate very generously, in opening to the Chinese and to the 
use of the world the almost imtouched and perhaps unrivalled resources of China. 

The Government of the United States is earnestly desirous of promoting the most 
extended and intimate trade relationships between this country and the Chinese 
Republic. The present administration will urge and support the legislative measuree 
necessary to give American merchants, manufacturers, contractors, and engineen 
the banking and other financial facilities which they now lack, and without wfaidi 
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they are at a serious disadvantage as compared with their industrial and commercial 
rivals. This is its duty. This is the main material interest of its citizens in the 
development of China. Our interests are those of the open door — a door of friend- 
ship and mutual advantage. This is the only door we care to enter. 

It is impossible to read this calm and measured statement without a 
thrill at the restoration and reaffirmation of policies which in the past'^ 
have made the American name known and respected in the uttermost 
parts of the earth. President Wilson and Secretary Bryan are as de- 
sirous as any of their predecessors to advance the industry and com- 
merce of the United States, but they are unwilling to single out groups 
of interests for preferential treatment, and they are deeply solicitous 
that American dollars may not directly or indirectly carry in their trail 
danger to the independence or freedom of action of a great and strug- 
gling nation, with which we have always sympathized and which we de- 
sire to see both happy and prosperous at home and respected as an in- 
dependent Power abroad. 

The turn of a£fairs in China is a source of gratification to the American 
people, who justly see in the republican form of government the triumph 
of those principles of self-government and that form of government which 
they proclaimed in the last quarter of the eighteenth century and to 
which they are unalterably attached. "The awakening of the people of 
China," to quote the exact language of the statement, " to a consciousness 
of the possibilities under free government is the most significant, if not 
the most momentous, event of our generation. With this movement and 
aspiration the American people are in profound sympathy. They cer- 
tainly wish to participate, and participate very generously, in open- 
ing to the Chinese and to the use of the world the almost un- 
touched and perhaps unrivalled resources of China;" but President 
Wilson and Secretary Bryan are, it is to be hoped, unalterably 
opposed to a policy which may be ruinous to China's best interests 
and which is certainly opposed to American traditions, for they 
solemnly declare that the government of the United States is 
not only willing, but "earnestly desirous of promoting the most ex- 
tended and intimate trade relationships between this country and the 
Chinese Republic. The present administration will urge and support 
the legislative measures necessary to ^ve American merchants, manu- 
facturers, contractors, and engineers the banking and other financial 
facilities which they now lack, and without which they are at a serious 
disadvantage as compared with their industrial and commercial rivals^ 
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This is its duty. This is the main material interest of its citizens in the 
development of China. Our interests are those of the open door — a 
door of friendship and mutual advantage. This is the only door we care 
to enter." 

Immediately upon the publication of President Wilson's statement 
the American bankers interested in the Six-Power loan issued a state- 
ment which, by reason of its importance and in fairness to them should 
be quoted. It therefore follows in full : 

The American group, coDsisting of J. P. Morgan & Co., Kuhn, Lodb & Co., the 
First National Bank and the National City Bank, was formed in the spring of 1909 
upon the expressed desire of the Department of State that a financial group be or- 
ganized to take up the participation to which American capital was entitled in the 
Hukuang Railway loan agreement then under negotiation by the British, French and 
German banking groups. 

This group thus became interested in Chinese loan matters, not primarily for its 
own profit, but for the purposes indicated by President Taft and Secretary Knox. 
As stated in President Taft's message to Congress of December, 1909, these purpoees, 
in effect, called for the co-operation of the bankers as the '* indispensable instrumen- 
tality" which the American Government needed to enable it to " carry out a practical 
and real application of the open door policy." The Department of State considered 
that American co-operation with the banking groups of the several great Powers en- 
abled the United States to exercise a practical voice in China's affairs and constituted 
the best guarantee for the preservation of China's integrity. 

In pursuance of the policy so advocated, the American group, with the Adminis- 
tration's approval, entered into an agreement with the British, French and Gennan 
groups for the purpose of rendering financial assistance to China. In February, 1912, 
these four groups, at the request of their respective Governments and with the con- 
sent of the Chinese Government, admitted Russian and Japanese financial groups to 
the negotiations for the reorganization loan, thus constituting what has since been 
known as the six Power group. 

Following the revolution and despite the fact that the authority of the new rqMiUic 
had not been generally accepted, the American group joined with the other groups in 
making to the provisional Government substantial advances to enable it more finnly 
to establish its authority and to restore normal conditions throughout the countiy. 

Meanwhile there had been in negotiation, during a period of many months, a loan 
agreement which, in its general terms, appeared last month to meet the approval of 
the six Governments, of their banking groups, and the Chinese Goveinment, and to be 
ready for signature. 

These terms were intended to cover two points. The first was to enable the Chinese 
Government to reorganize its administration on an effective modem basis, to pay off 
its large outstanding debts and build up Chinese credit. The second was to protect 
the interests of American and European investors. For such protection, in the judg- 
ment of the Governments and the groups, the only method was to insure, deqnteany 
possible recurrence of political imrest in China, the proper expenditure of the funds 
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loaned to China and to safeguard the handling of the revenues pledged for the prin- 
cipal and interest on the bonds. 

As announced in the statement given to the press yesterday, the present Adminis- 
tration at Washington, with a desire to be of assistance to China and to promote 
American interests in the Far East, has decided that these purposes may better be 
served by the adoption of a different and independent policy. As the American 
group had been ready to serve the Administration in the past, irrespective of the 
heavy risks involved, so it was disposed to serve the present Administration if so 
requested. But deferring to the policy now declared, the group has withdrawn en- 
tirely from the Chinese loan negotiations and has so advised the European and 
Japanese banking groups. 



THE FUR SEAL CONVENTION AND THE FIVE-TEAR CLOSED SEASON 

IMPOSED BT CONGRESS 

The Government of the United States after urging in vain for upwards 
of twenty years upon the other governments concerned the necessity for 
prohibiting pelagic sealing by an international agreement in order to 
protect and preserve the fur seal herds, finally, after difficult and pro- 
tracted negotiations, prevailed upon Great Britain, Japan, and Russia 
to enter into the North Pacific Sealing Convention of July 7, 1911,* by 
which it is agreed that the citizens and subjects of these four Powers 
shall be prohibited from engaging in pelagic sealing for a fixed period of 
fifteen years, and for so long thereafter as by the mutual consent of the 
parties, the convention continues in force. In order to secure the ad- 
herence of Great Britain and Japan to this convention, it was necessary 
for the United States and Russia, as the owners of the breeding grounds 
to which the only two fur seal herds of any present importance resort, 
to agree to share in certain proportions and under certain conditions, 
with Great Britain and Japan, the annual proceeds of the business de- 
rived from the land killing of fur seals on the breeding grounds belonging 
to the United States and Russia. This agreement, so far as it concerns 
the United States, is contained in Article X of the convention which 
reads as follows: 

The United States agrees that of the total number of sealskins taken annually under 
the authority of the United States upon the Pribilof Islands or any other islands or 
shores of the waters mentioned in Article I subject to the jurisdiction of the United 
States to which any seal herds hereafter resort, there shall be delivered at the Pribilof 
Islands at the end of each season fifteen per cent (15%) gross in number and value 

* Printed in Supplement, Vol. 5, p. 267. 
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thereof to an authorized agent of the Canadian Government and fifteen per ooit 
(15%) gross in number and value thereof to an authorized agent of the JajMmeae 
Government; provided, however, that nothing herein contained shall restrict the 
right of the United States at any time and from time to time to suspend altogether the 
taking of sealskins on such islands or shores subject to its jurisdiction, and to impoee 
such restrictions and regulations upon the total number of skins to be taken in any 
season and the manner and times and places of taking them as may seem necessazy to 
protect and preserve the seal herd or to increase its number. 

In order to give effect to certain provisions of this convention Congres- 
sional legislation was necessary, and for that purpose Congress enacted 
a law which was approved on August 24, 1912,^ and which, in addition 
to the necessary provisions for carrying out the treaty obligations, pro- 
vided further in section 11 thereof "That from and after the approval 
of this Act all killing of fur seals on the Pribilof Islands, or anywhere 
within the jurisdiction of the United States in Alaska, shall be suspended 
for a period of five years, and shall be, and is hereby, declared to be un- 
lawful;" etc. 

Prior to the passage of this Act, the President in a message to Congress 
dated August 14, 1912, strongly urged the inadvisability of enacting 
legislation, the effect of which was to require this government to suspend 
the killing of surplus male seals on land, before it has been actually 
proved by the test of experience and scientific investigation that such 
suspension of killing was necessary 'or the protection and preservation 
of the seal herd, as contemplated by the proviso of Article X of the con- 
vention. He pointed out that "the other governments interested might 
justly complain if this government, by prohibiting all land killing, 
should deprive them of their expected share of the skins taken on land, 
unless we can show, by satisfactory evidence, that this course was 
adopted as the result of changed conditions, justifying a change in our 
previous attitude on the subject." (See President's message printed, 
page 345.) 

The reason that the President signed the Act notwithstanding its 
provisions prohibiting land killing, which were adopted by Congress in 
opposition to the recommendations in his message above mentioned, was 
stated by the President in a subsequent message on the same subject to 
Congress under date of January 8, 1913, as follows: 

I refrained from vetoing it because at that time several thousand sealakinii had 
already been taken on the islands and were ready for distribution in wMTftrtMlOT 

* Printed in Supplement to this Journal, page 140. 



EDITORIAL COBfMENT 343 

with the requirements of the treaty, so that the suspension of land killing would not 
actually become effective until the following year, and I was satisfied that the infor- 
mation resulting from a study of the condition of the herd during the past summer 
would put this Government in possession of facts which would either lead to the 
amendment of the act at this session of Congress, or enable this Government to jus- 
tify a temporary suspension of land killing; and apart from this particular provision, 
the act was needed to give effect to our treaty obligations. 

The purpose of this later message was to ensure a re-examination by 
Congress of the proliibition against all land killing for a period of five 
years, and to secure the repeal of that prohibition before it actually 
became effective, if upon such re-examination it should appear that the 
suspension of land killing was not necessary for the protection and pres- 
ervation of the herd within the meaning of the treaty stipulations. In 
this message the President called attention to the fact that under the 
operation of the Fur Seal Convention during the past year the condition 
and size of the herd had improved to an extent which would seem to 
indicate that there was no necessity, and therefore no justification, for 
the suspension of all land killing of male seals as required by the Act 
under consideration. This statement was based upon information de- 
rived from the reports of the government officials in charge of the Amer- 
ican herd during the past season, which information is stated as showing 
not only that there had been in one season under the operation of this 
convention an increase of at least 75,000 seals in the size of the herd, but 
also that a large part of this increase consisted of female seals upon 
which the future increase of the herd depends. The message recognizes 
the necessity for prohibiting absolutely the killing of any female seals, 
and the importance of setting aside annually an adequate number of 
male seals for breeding purposes, but it points out that the preservation 
of the herd does not require the protection of surplus male seals not 
needed for breeding purposes. On this point the following extract from 
the message should be read: 

Owing to the polygamous habits of the seals, the increase in the number of these 
surplus bachelor seals can in no conceivable way increase the birth rate or the re- 
productive capacity of the herd. Seals of this class contribute nothing to the welfare 
of the herd, and in some ways they are a distinct detriment as a disturbing element on 
the rookeries and as consumers of food, which is bound to become scarcer as the sixe 
of the herd increases. These nonbreeding males, therefore, are of no value as members 
of the herd, except to furnish skins for the market in place of those heretofore taken by 
pelagic sealers, and in this connection it should be noted that the value of their 
skins for commercial purposes diminishes after they are 4 years oki and ceases al- 
together after the age of 5 or 6. 
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The message then deals with the necessity imposed by the treaty upon 
the United States of securing annually from the herd for Great Britain 
and Japan the share of its annual increase to which they are entitled, 
and in this connection the President states in the message that: 

It is well understood by all the parties in entering into this convention that the 
result aimed at was to increase the annual reproductive capacity of the herd, ao that a 
larger number of sealskins might be taken each year for commercial purposeB without 
injury to the welfare of the herd. 

For these reasons the President reaches the conclusion, as stated in 
his message, that the United States is in honor bound under this conven- 
tion to permit the killing annually for commercial purposes of male 
seals not required as a reserve for breeding, before they have passed be- 
yond the age when their skins cease to have a commercial value. 

The message also deals with the argument which has been advanced 
m the discussion of this question in Congress that in addition to the 
right reserved to the United States of restricting land killing when 
necessary for the protection and preservation of the herd, the United 
States also has an absolute right arbitrarily to suspend all land killing 
because of a provision in the convention requiring the United States to 
pay annually $10,000 to Great Britain and Japan in lieu of their share 
of skins during the years when no land killing is allowed. This provision, 
the message points out, has been erroneously interpreted as fixing a 
measure of damages to be paid to the other parties during any year when 
the United States prohibited land killing, but the message shows that 
it is evident from an examination of the other provisions of the same 
clause of the convention that these $10,000 pa3rments cannot be, and 
were not intended to be, regarded as a measure of damages because 
Great Britain and Japan are required to repay them to the United States 
with interest at 4% out of the proceeds of their share of the skins taken 
whenever land killing is resumed, and that a pa3rment which is sub- 
sequently to be refunded clearly is not a measure of damages. The real 
purpose of this provision requiring $10,000 payments when land killing 
is suspended is shown to have been the desire of the other parties to the 
treaty to prevent the suspension of land killing by executive action un* 
less Congress was prepared to appropriate the money necessaiy for 
making such pa3m[ients, it being assumed that the necessity for adopting 
legislation providing for these pa3m[ients would lead to a careful investi- 
gation as to whether or not the actual condition of the herd warranted 
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a total suspension of land killing, and that the appropriation would not 
be made unless the investigation produced satisfactory evidence that 
such suspension of killing was absolutely necessary within the require- 
ments of the treaty. 

For these reasons the message recommends to Congress the immediate 
consideration of whether or not the complete suspension of land killing 
imposed by the Act is necessary for the protection and preservation 
of the herd, and for increasing its numbers within the meaning and for 
the purposes of the convention, because if no actual necessity is found 
for such suspension, then it is not justified under the convention, and 
the Act should be amended accordingly. The message concludes with 
this statement: 

I also wish to impress upon Congress that, as stated in my former message on this 
subject, it is essential in dealing with it not only to fulfill the obligations imposed 
upon the United States by the letter and the spirit of the convention, but also to 
consider the interests of the other parties to the convention, for their co-operation is 
necessary to make it an effective and permanent settlement of the fur-seal con- 
troversy. 

The arguments advanced by the President in this message seem un- 
answerable, and unless the land killing of surplus male seals is permitted 
or it should appear upon a re-examination of the question that conditions 
have so changed as to justify a change in the previous attitude of this 
government upon the subject, a serious question may arise involving 
the good faith of the United States in observing its treaty obligations 
with Great Britain and Japan. 

ME88AQB OF THE PBBSIDBNT OF THE UNITED SrAHEB 

To the Senate and House of Representatives: 

Under the fur-seal convention entered into by the United States with Great Brit- 
ain, Japan, and Russia on the 7th of July, 1911, which was i4)proved by the Senate 
on July 24, 1911, and ratified on December 12, 1911, this Government agreed to pay 
the sum of $200,000 to Great Britain and the sum of $200,000 to Japan when the 
convention went into effect; and in my message to Congress of December 7, 1911, the 
attention of Congress was especially called to the necessity for legislation on the part 
of the United States for the purpose of fulfilling the obligations assumed under the 
convention. In view of the omission of Congress up to the present time to adopt 
any legislation to carry out the obligations of this Government under this conven- 
tion, it becomes incmnbent upon me again to call the subject to the attention of 
Congress and to urge the importance of enacting at the earliest possible moment, 
and at this session of Congress, the legislation necessary to enable this Government 
to make the payments to Great Britain and Japan as required by this conventioOi 
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and also to fulfill its other obligations thereunder in so far as legislation is neoeasaiy 
for that purpose. 

The international conference at which the convention under consideration was 
agreed upon was held at the urgent invitation of the United States, and the accept- 
ance of that invitation by the other parties was secured only after protracted negotia- 
tions and at the repeated request of the United States, and, notwithstanding these 
circumstances, the United States is now the only one of the four parties to the con- 
vention which has failed to adopt any legislation for the purpose of giving effect to the 
obligations imposed by the convention. 

In this connection I desire also to call briefly to the attention of Congress the 
question of the policy to be pursued by this Government with reference to the regula- 
tion of the fur-seal herds within the jurisdiction of the United States. The conven- 
tion reserves to the United States the right at any time and from time to time to 
suspend altogether the taking of sealskins on the islands and shores within its ju- 
risdiction, and to impose such restrictions and regulations upon the total number of 
skins to be taken in any season and the manner, times, and places of taking them as 
may seem necessary to protect and preserve the seal herd or to increase its number. 
This, therefore, is a subject which may properly be dealt with by Congress, and it is 
essential in dealing with it not only to fulfill the obligations imposed upon the United 
States by the letter and the spirit of the convention, but also to consider the interests 
of the other parties to the convention, for their co-operation is necessary to make it an 
effective and permanent settlement of the fur-seal controversy. 

Ever since the question of land killing of seals was subjected to scientific investiga- 
tion, soon after the fur-seal controversy arose nearly 25 years ago, this Government 
has invariably insisted throughout the protracted and almost continuous diplomatic 
negotiations which have ensued for the settlement of this controversy that the pro- 
gressive diminution of the herd was due to the killing of seals at sea, and that if 
pelagic sealing was discontinued the polygamous habits of the seals would make it 
possible to kill annually on land a large number of surplus males without detriment 
to the reproductive capacity of the herd and without interfering with the normal 
growth of the size of the herd. The position thus taken by the United States has 
always been put forward and relied on by the United States in urging that an inter- 
national agreement should be entered into prohibiting pelagic sealing; and it is ob- 
vious that one of the considerations which induced Great Britain and Japan to enter 
into this convention prohibiting their subjects from pelagic sealing was the expecta- 
tion that the position thus taken by the United States was well founded, and that the 
skins falling to the share of those Governments from the land killing of seals, as 
provided for in this convention, would compensate them for abandoning the taking of 
sealskins at sea. 

With these considerations in mind, I feel called upon to suggest the inadvisability 
of adopting legislation, the effect of which is to require this Government to suspend 
altogether the killing of seals on land before it has actually been proved by the test of 
experience and scientific investigation that such suspension of killing ''is neoeasary to 
protect and preserve the seal herd.'' The other Governments might justly complain 
if this Government should deprive them of their expected share of the skins taken on 
land by prohibiting all land killing unless we can show by satisfactory evidence that 
this source was adopted as the result of changed conditions which justify a change 
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in our former attitude on the subject. In this connection it should be noted that, 
since the fur-seal business has been taken over by the Government and no private 
interests are now concerned in making a profit out of it, there is no urgent necessity 
for imposing by legislation stringent limitations upon land killing. Legislation on 
this subject, therefore, may well be postponed until after the enactment of legislation 
necessary to give effect to our obligations imder this convention. 

It must also be remembered that this convention runs for a fixed period of only 15 
years and can be terminated at the end of that period by any of the parties, so that 
it is of the utmost importance that this Government should deal with this subject 
not only in a way which will satisfy the other parties interested that they are receiving 
their fair share of the increase of the herd resulting from the cessation of pelagic 
sealing but also in such a way as to enable this Government to demonstrate that the 
killing of the surplus male seals on land b not detrimental to the welfare of the herd. 
It is evident, however, that this question can not fairly be tested if land killing and 
pelagic sealing are both prohibited at the same time, and it would be most unfortunate 
if we should lose the opportunity, which is now presented for the first time by virtue 
of this convention, of demonstrating by the test of actual experience the soimdness 
of the position maintained by us throughout the controversy, and upon the soundness 
of which depends the permanent solution of this question in the manner provided for 
in this convention. 

Wm. H. Taft. 

The White House, August 14, 1912, 



EX-PRESIDENT TAPT 

Whether or not diplomatic agents should be recommissioned by the 
new sovereign, or whether or not the accession of the sovereign be looked 
upon as an international event, the passing of a President of the United 
States and the advent of his successor are purely domestic matters 
and have no necessary effect upon foreign affairs or diplomatic agents 
of the United States. The nation is one and the same and its diplomatic 
agents, after as before, represent the nation, not the President by whom 
they have been appointed, subject to the advice and consent of the 
Senate. 

President Taft has been succeeded by President Wilson; the one has 
become a private citizen; the other chief magistrate, and the latter will 

in turn give way some years hence to President . As it has been 

epigrammatically, if not quite accurately, said: President Taft drove up 
Pennsylvania Avenue with Professor Wilson and in a couple of hours 
President Wilson drove down Pennsylvania Avenue with Professor Taft. 

The question has often been asked: What shall we do with our ex- 
Presidents? President Taft has answered this by accepting a professor- 



348 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

ship of international and constitutional law in Yale, of which he is the 
most conspicuous graduate. Others have retired to private life and have 
lived in dignified retirement, and have busied themselves but rarely, if 
at all, with public affairs. Mr. John Quincy Adams entered the lower 
House of Congress and is best remembered for his services in this body. 
Mr. Johnson ended a stormy career in the Senate. Mr. Arthur made 
arrangements to practise law. Mr. Cleveland actually did practise law 
during the interval between his first and second presidency. Mr. 
Benjamin Harrison returned to the Bar and represented Venezuela 
before the Venezuelan Arbitration. Mr. Cleveland after his second 
presidency retired to Princeton and was associated with its university. 
Colonel Roosevelt entered journalism. The ex-President is a private 
citizen, distinguished among his fellows by his former greatness, but 
still a private citizen. 

Mr. Taft has returned neither to the Bar nor to the Bench, but has 
dignified the profession of teaching by accepting the Kent professorship 
at Yale. He is to be congratulated upon his choice, and the American 
people wish him years of usefulness amid new and yet familiar scenes, 
for he has always been, as now, a loyal and devoted son of Yale. 



THE JAPANESE REVIEW OF INTERNATIONAL LAW 

A recent article in the January and February numbers of the Japanese 
Review of International Law and Diplomacy makes a peculiar appeal to 
the sjonpathy of American readers. Before discussing it, however, it 
will be of interest to prefix a few words about the Review itself. Founded 
in 1902 as the organ of Japanese professors, it has entered upon the 
eleventh year of its existence. With the October, 1912, number, which 
begins the eleventh volume, it would seem to have entered upon a new 
and larger career. Previous to this issue it was called the Review of 
International Law. With the October number it has enlarged its con- 
tents so as to include the subject of Diplomacy, and the table of con- 
tents, printed in English, enables the reader to note by comparison with 
previous years that its scope, as well as its contents, is materially en- 
larged. It appears monthly with the exception of two months during 
the summer, so that the volume of the year contains ten numbers. 

An examination of the table of contents of the last two numbers 
which have been received (January and February) shows the interesting 
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subjects treated, but the fact that it is in Japanese makes it, as it were, 
a sealed book, except for an occasional article which appears in English. 
The contents of the January number are: 

1. Hugo Grotius (an article in Japanese and English, with portrait 
of Grotius as frontispiece). 

2. International Law in Japan. 

3. Carnegie Endowment for International Peace. 

4. On the Panama Canal. 

5. Great Powers from the point of view of International Law. 

6. Notes on European Diplomatic Affairs. 

7. On the Bagdad Railway. * 

8. Notes on American Affairs. 

9. Japan and the United States of America, an Instance of the Amer- 
ican Protection of Japanese Interests. 

Documents, correspondence, etc. 
The February number: 

1. Life of Richard Zouche (with an exceUent portrait of Zouche). 

2. On the Conflict of Laws. 

3. Great Powers from the point of view of International Law. 

4. Conveyance of Passengers and Baggage in the Russo-Japanese 
Through Communication. 

5. Position of U. S. A. in the Panama Canal Zone. 

6. Annexation of States, Territories, Authorities and Inhabitants. 

7. On the Bagdad Railway. 

8. Land-Tenure Bill of the California State Legislature. 

9. Notes on American Diplomatic Affairs. 

10. Notes on European Diplomatic Affairs. 

11. Japan and the United States of America, an Instance of the 
American Protection of Japanese Interests. 

Documents, correspondence, etc. 

Clearly this is a journal to be reckoned with, and it is a pity that the 
language in which it is printed deprives publicists generally of the profit 
they would no doubt receive from a careful reading and study of its 
contributions. The editor-in-chief is the well-known Sakuy6 Takahashi, 
professor at the University of Tokyo, associate of the Institute of In- 
ternational Law, and author of the weU-known International Law applied 
to the Rvsso^apanese War. 

The articles to which the reader's attention is particularly called are 
those in the January and February, 1913, numbers written by the dis- 
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tinguished editor-in-chief on "Japan and the United States of America." 
It would be unbecoming in an American to set forth the services which 
his country rendered to Japan during the recent life-and-death struggle 
with Russia. It is, however, deeply gratifying to see them appreciated 
in such glowing terms by the enlightened editor-in-chief, who has visited 
this country and knows from personal observation the respect in which 
his country is held and the friendship for it which pervades all classes 
of our people. Professor Takahashi describes in the two articles what 
he considers to be a few of the more noteworthy instances in which the 
diplomatic officers of the United States rendered real and highly appre- 
ciated services in enabling Japanese subjects to leave Russian territory 
during the war. Professor Takahashi considers the present moment as 
opportune to call attention to these services. In the second paragraph 
of the first article he says: 



At this time it is fitting to bring to light what the United States did for Japan 
subjects in protecting them during the said war. This may be done without irritating 
any country of the world. On the contrary, it may prove how benevolent the United 
States is, and how righteous she is from the point of view of international law, in 
protecting the Japanese non-combatants who were in Russian territories and in the 
districts occupied by the latter. 

Again, in a later passage of the first article he says: "Thus nearly all 
of the subjects in Manchuria returned to Japan under the protection of 
the United States." 

In the second article he quotes an ofiScial despatch regarding the 
action of the United States in helping Japanese subjects to reach Berlin 
as saying: "Our thanks are especially due to the United States Ambas- 
sador to Russia for all his friendly efforts and care, without which none 
of the refugees would have been able to reach Germany in safety." * 

The concluding paragraphs of this little article are quoted in full: 

Above are given only a very few of the many instances that might be cited to set 
forth the great and unceasing efforts exerted by the United States for the protection 
of Japanese interests during the war. To attempt to enumerate them all, so as to 
show Japan's indebtedness to the United States, would require volumes; the single in- 
stance above given serves well as an illustration. 

No judicious reader could possibly glance over these pages without being made 
aware of the essay's intention, deeper than it may apparently seem, to bring to light 
the friendly attitude which the United States Government never failed to preserve 
during the withdrawal of the Japanese subjects who were found in Russian territories 
and in the land occupied by Russia. It has been an earnest endeavor to make both 

^ Revue de Droit International et Diplomatique ^ Vol. XI, No. 5, p. 5. 
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the American and Japanese public well acquainted with facts hitherto comparatively 
little known. Peace among civilized nations must be the pedestal upon which in- 
ternational intercourse is to be placed; and if any two friendly nations breed estrange- 
ment, however slight, because of a sensational and groundless misunderstanding, 
fermented among the uneducated classes, then the more refined and the hi^y 
educated should be largely held responsible for the consequences. What perhaps 
seems a too minute exposure of details illustrative of the Am^co-Ji^>anese friend- 
ship, surely will not be regarded as casual, when viewed in such a light.' 

The spirit which has animated Professor Takahashi is evident from 
the last quotation, and no greater service can be rendered by the en- 
lightened of both countries than to call attention to the friendly relations 
which always have existed between Japan and the United States and 
which do now exist, notwithstanding temporary differences which are 
given by interested parties an importance which they do not deserve 
and which is whoUy out of keeping with the best interests of the two 
countries. It is to be expected that from time to time there will be a 
clash of policies, as differences of opinion always arise in the foreign 
intercourse of nations, but, if the unbroken friendship between Japan 
and the United States be borne in mind and if the more refined and highly 
educated classes do their duty as pointed out to them by Professor 
Takahashi, and if, furthermore, the responsible officials of both govern- 
ments are animated by the generous and broad-minded sympathy which 
pervades Professor Takahashi's article, we need have no fear of the 
future. Such articles as these should be widely read, for they make for 
good understanding and international peace. The American Journal 
OF International Law congratulates the Japanese Review and the 
changes which have been made and which cannot fail to increase its 
usefulness and, on behalf of American publicists, the Journal thanks 
Professor Takahashi and his colleagues for their generous appreciation 
of the services which the United States was enabled to render to Japan 
in the trying circumstances of the Russo-Japanese war. 



JOHN BA88ETT MOORE, THE NEW C0X7NSEL0R FOR THE DEPARTMENT OF 

STATE 

The official announcement that the Honorable John Bassett Moore, 
professor of international law and diplomacy in Columbia University, 
has accepted the position of Counselor in the Department of State is an 

* Reout de Droit IfUemational et Diplomatiquey Vol. XI, No. 5, pp. 8^-0. 
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item of interest to the members of the American Society of International 
Law, of which Mr. Moore was one of the founders, and to the readers of 
the Journal, of which Mr. Moore is an editor, and a source of con- 
gratulation to the public at large, both at home and abroad, as he is 
without question not only the very head and front of American publi- 
cists, but one of the most distinguished authorities and writers on inter- 
national law in this large and important field of human knowledge. 

Professor Moore is qualified for this, or indeed for any, position in 
the Department of State, both by practical experience and by theoretical 
study. Bom in Delaware in 1860, he entered the Department of State 
in 1885, was Third Assistant Secretary of State from 1886 to 1891, and 
Assistant Secretary of State during the trying period of the war with 
Spain, from April to September, 1898, and was secretary and counsel 
of the Spanish-American Peace Commission at Paris in 1898. He was 
secretary to the Fisheries Conference, 1887-1888, and to the Conference 
on Samoan affairs in 1887. He was agent of the United States before 
the United States and Dominican arbitral tribunal in 1904, delegate of 
the United States to the Fourth International American Conference at 
Buenos Aires in 1910, delegate of the United States to the Congress of 
Jurists for the codification of international law, held at Rio de Janeiro 
in July, 1912, and was recently appointed member of the Permanent 
Court of Arbitration at The Hague. 

His theoretical qualifications for the position are evidenced by the 
fact that he has been professor of international law and diplomacy at 
Columbia University from 1891, when he resigned the position of Third 
Assistant Secretary of State to accept this chair, which he still holds, and 
by a long list of contributions to those phases of international law in 
which he is particularly interested. Of a technical nature may be men- 
tioned his Report on EoUra-territorial Crime (1887), his Report an Ex- 
tradition (1890), his Treatise on Extradition and Interstate RendUianf 
2 volumes (1891), and the American Notes to Dicey* s Treatise on the 
Conflict of Laws (1896) . His elaborate History and Digest of International 
Arbitrations, 6 volumes (1898), is the standard work on this subject 
which has hitherto appeared in English and will be only replaced by a 
more elaborate work on all known instances of arbitration, which he has 
undertaken to prepare for the Carnegie Endowment for International 
Peace. His monumental Digest of International Law, 8 volumes (1906) 
is, like his History and Digest of International Arbttratums, an official 
publication of the government. It is the only work of its kind, is a 
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storehouse of information and precedent, and, notwithstanding its title 
"Digest," it is in reality an elaborate and authoritative treatise on in- 
ternational law. 

Professor Moore has from time to time delivered valuable addresses 
which have appeared in pamphlet form, and has published two works of 
modest proportions which appeal to the general reader: American Di- 
plomacy, its Spirit and Achievements (1905) and Four Phases of American 
Development (1912). 

In addition to this imposing list of publications, Professor Moore has 
edited the works of James Buchanan, 12 volumes (1908). Professor 
Moore's various contributions to international law cannot be too highly 
praised. As Professor Nys, the distinguished Belgian publicist, has him- 
self said : " On ne saurait dire trop de bien de toutes les oeuvres du savant 
jurisconsulte," 

President Wilson and Secretary Bryan are to be congratulated for 
persuading him to quit his professorship at Columbia to assume the 
duties of Counselor in the Department of State, for his mere presence 
in the Department will be a guarantee that the best traditions of the 
United States are to govern our international relations, and that the 
newer problems as they arise will be decided according to precedent 
and in a way to enhance the international prestige of the United States, 
of which we are justly so proud. 



THE SUPPRESSION OP THE OPIUM TRAFFIC 

The last two numbers of this Journax contained articles on the In- 

* 

temational Opium Conference held at The Hague during the winter of 
1911-12. The first article outlined the actions which had been taken 
since the adjournment of the International Opium Commission by the 
several governments party to that commission to put into force effective 
national laws for the suppression of the abuses connected with the over- 
production and traffic in opium; while the second article was descriptive 
of the International Opium Conference and analytical of the convention 
signed by the delegates thereto. 

The international movement for the suppression of the opium traffic 
initiated by the United States in the interest of China has developed 
from a consultation with four or five of the larger western Powers having 
territorial relations with that country to a movement which now em- 
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braces the entire civilized world. During this development the original 
object sought by the United States — namely, to assist China to bring 
her opium evil to an end — has grown somewhat obscure to the public 
mind. It should be recalled, therefore, that in the spring of 1906, when 
the executive called the attention of the Congress to the' diplomatic 
action of the United States Government to bring about conjoint action 
for the suppression of the opium evil, it was stated that the action thus 
inaugurated was in conformity with the established policy of our govern- 
ment, expressed in the treaty with China concluded November 17, 1880, 
by which the Governments of China and the United States mutually 
agreed that "Citizens of the United States shall not be permitted to 
import opium into any of the open ports of China, to transport it from 
one open port to any other open port, or to buy and sell opium in any 
of the open ports of China"; and that this treaty was followed by the 
Act of Congress of February 23, 1887, prohibiting citizens of the United 
States from engaging in the opium trade with China under heavy 
penalties. 

The diplomatic intervention of the United States for the suppression 
of the Far Eastern opium traffic was based on a consistent policy which 
had been followed from the earliest contact of its citizens with Far 
Eastern countries. The United States was almost alone in agreement 
with those countries that the opium traffic should be suppressed. The 
attitude of this government, however, had little effect except to restrain 
American citizens, for up to 1906 the opium evil in China had grown to an 
enormous extent. This may be best illustrated by quoting from a high 
authority: 

I shall not yield to the temptation to describe the effects of opium in China. The 
leaders of the Chinese people look upon it as a dangerous foe to our very eziBtenee 
as a nation. Every instinct of self-preservation cries out against it. The past few 
years have brought some strange and notable apologists for opium — aome Btrange 
and notable apologists for China as an opium-using country. Would that we Cluiieae^ 
who are best in position to know the facts, could follow them with conviction! Would 
that we could dispel the sternness of the facts with this softness of speech I 

But go with me, gentlemen of this Commission, over that broad and onoe fair 
stretch of Western China, where the ravages of the curse have been most evident —* 
the provinces of Szechwan, YUnnan, Kweichow, Kansu, and Shensi — an area com- 
prising a large proportion of the eighteen provinces. Visit the dismal and wretched 
hovels, which, were it not for opium, would be happy homes; see the emaciated^ 
depraved multitude of victims to this vice; observe the abject poverty — and notice 
for the cause of it all the wide fields once covered with waving gold of ripening grain 
now given over to the cultivation of the poppy. Read what Lieutenant<!ok»ieI 



EDITORIAL COlOffENT 355 

Bruce says on Kansu: ** One blot, and that no small one, lies on the people of Western 
Kansu. It is that men and women are, to a fearful extent, habitual and confirmed 
smokers.'' Monseigneur Otto, Catholic Bishop of Kansu, who has spent thirty years 
of his life in China, reckons six men out of every eight of the population as confirmed 
in the habit. 

The economic burden imposed upon China by the use of opium has now become 
almost unbearable. As is shown in our report, a conservative estimate of the annual 
production of native opium for 1906 is 584,800 piculs; this we may value at Tls. 
220,000,000. To this must be added for imported opium Tls. 30,000,000, taking the 
value of the importation for 1905; this gives us a total expenditure in cash on the part 
of the Chinese for opium of Tls. 250,000,000. The land now given over to the produc- 
tion of opium, were it planted with wheat or other more useful crops, would yield an 
annual return of, let us say, at least Tls. 150,000,000. This sum, added to the loss of 
Tls. 250,000,000 mentioned above, means that the cultivation of opium costs the 
nation Tls. 400,000,000 a year. To estimate the loss to the country in the earning 
capacity of the victims of the opium habit is more difficult. Our investigations have 
convinced us that there are 25 million men in China addicted to the use of opium. 
This number, unfortunately, includes many from among the more hi^y productive 
classes; but if we suppose their average earning capacity, were they not addicted to 
the habit of opium, to be one-fifth a taei a day, and that this is reduced one-quarter 
by their use of opium, wc have here a daily loss to the nation of Tls. 1,250,000, or an 
annual loss of Tls. 456,250,000. If there is added to this the items which I have 
mentioned above, we have a total annual loss to China of Tls. 856,250,000. It is 
needless for me to call your attention to how ill-prepared we are as a people at the 
present stage of our industrial development to bear such a burden as this. No ac- 
count is here taken of the capital loss involved. 

This economic loss affects not only China but all of the leading nations of the world. 
We live in the era of improved transportation, which means an era of increased for- 
eign trade. Within the past 28 years the world's foreign trade has grown from Gold 
$2 1-2 per capita to Gold $14. While China's trade has been backward, she has not 
failed to feel the impulse of this world movement. In 1867 when the Chinese customs 
statistics assumed their present shape and furnished the first data for comparison 
with the present, the value of China's imports was less than 69 1-3 million taeb; in 
1905 it was over 447,000,000 taels, an increase of more than sixfold; and yet the 
foreign trade of China is still lamentably small. The imports of China per capita are 
about 2s. 5d., while those of Japan are 15s. lOd. — ^nearly seven times as much, and of 
the United States about 30 times as much per capita. There is no part of the world 
in which there is a field for such an enormous extension of foreign trade as is presented 
to-day in China. In fact, who can estimate the influence upon the trade of the world 
when China comes to her own conmiereially and industrially? If the world sold to 
each Chinese as much as it does to each Japanese, it would receive 3 billion taels 
annually from China. 

The facts just stated are no exaggeration. The opium evil had not 
only permeated the hovel, but every government yamen in China, and 
the representatives of foreign governments continually found it difficult 
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to come to an agreement with Chinese officials on economic, social and 
diplomatic questions, or, where such agreements were arrived at on these 
questions, to secure their fulfillment. Dislike of the foreigner was almost 
universal, largely because of the *' black poison'' which the average 
Chinaman felt had been forced upon his country from outside sources. 
This outstanding difference between China and the western world is 
about to be obliterated. In a word, the Indo-Chinese opium traffic is 
at an end. To-day, China, encouraged by the diplomatic intervention 
of the United States and as a result of agreements made with the British 
Government, is at least seventy-five per cent free of her opium evil. The 
present situation is as follows: 

As the result of the Chinese interpretation of the terms of the agree- 
ment between China and Great Britain of May 8, 1911, China has 
practically forbidden the importation of Indian opium, all the gov- 
ernors of the provinces having instituted such regulations in regard to 
the retail trade in the drug that the market for Indian as weU as native 
opium is practically closed. It has resulted that some seventy million 
dollars worth of Indian opium is now in storage at Hongkong and Shang- 
hai, on which the various foreign banks have advanced about fifty 
million dollars. Storage and insurance charges are heaping up. There- 
fore, the Indo-Chinese opium traffic has arrived at the critical point 
where it must be discontinued and the stocks of opium cleared off by 
some method. The first step to this end was the suspension by the 
Indian Government of all sales of opium for the China market, and the 
cutting down by one-third of the sales of opium to other Far Eastern 
countries, including the British Crown Colonies. There remains only 
the question of the disposition of the opium stocks at Shanghai and 
Hongkong. The difficulty in regard to this matter may be realized when 
it is understood that the International Opium Convention signed at 
The Hague last year practically closes the doors of every nation in the 
world to this low-grade opium. The opium merchants and bankers are 
threatened by ruin. The banks have made several efforts to open the 
China market to this opium by indirect pressure on Peking. These ef- 
forts have not been successful, and the American Government, in view of 
its treaty relations with China and its diplomatic position in r^ard to the 
opium trade, has instructed its diplomatic and consular officers in China 
to have nothing to do with the attempt of the bankers. Serious pro- 
posals are now being made that the Indian Government, which during 
the last five years has received a windfall of nearly seventy-five wiilliog 
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dollars from the enhanced price of Indian opium, should buy back from 
the merchants the stocks of opium now in their hands and destroy the 
drug. Should the present critical situation so eventuate, Commissioner 
Lin, who, by the seizure and destruction of twenty thousand chests of 
opium in 1837, brought on the so-called Opium War, would undoubtedly 
turn in his grave and sigh with satisfaction. 

Quite apart from that aspect of the opium question as it affects China, 
the international side is interesting, for the International Opium Con- 
vention has, in addition to the original signatures, received the signatures 
of all the Latin American states but one, and, on December 17 last. 
Great Britain, one of the original signatories, signed on behalf of Canada, 
New Zealand, Australia, South Africa, and twenty-five Crown Colonies, 
dependencies and protectorates. In addition, most of the European 
countries have signed the instrument. 

By the terms of the convention, if any civilized state had not signed 
the convention by the 31st of last December, it was incumbent upon 
the Netherland Government immediately to call a final conference of 
all the signatory Powers to assemble at The Hague to determine upon 
the deposit of ratifications of the instrument. That conference has now 
been summoned by the Netherland Government to meet at The Hague 
in June, and there is every reason to believe that when the conference 
assembles, it will be composed of representatives of every Power of 
America, Europe and Asia; that the convention will be amended and the 
time for the deposit of its ratifications decided upon. Thus, the original 
idea of the United States Government that four or five Powers should 
come to the assistance of China, has been enlarged and welded into a 
concrete agreement embracing all civilized states. 

THE TREATY OF NOVEMBER 27, 1912, BETWEEN FRANCE AND SPAIN 

CONCERNING MOROCCO 

As pointed out in previous comments, the ambition of France has 
been for years past to acquire, and having acquired them, to consolidate 
its possessions in the north of Africa. The conquest of Algiers began in 
the thirties, and the vast extent of territory formerly subject to the Bey 
of Algiers is now a department of the republic. Tunis was acquired in 
1881 and is under Freoich protection. Finally, Morocco has been sub- 
jected to French domination, but only after a struggle which threatened 
at one time the peace of the world. There were several serious obstacles 
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in the way of absorbing Morocco. France and Great Britain were at 
loggerheads about the occupation of Blgypt. Spain coveted Morocoo 
and had obtained a firm foothold in certain parts of it. Grermany, acting 
in its own behalf and in the interest of equal commercial opportunity 
for the nations at large, had to be reckoned with. 

By the treaty of April 8, 1904, France withdrew objections to English 
activity in Egypt, provided it was given a free hand in Morocco. The 
interests of Spain were safeguarded and Spain was invited to adhere to 
the declaration of April 8, 1904, which it did on October 3, 1904.* The 
interests of France and Spain were defined in the so-called secret treaty 
of even date.^ The way was therefore prepared for France to extend its 
influence in Morocco without obstruction from Great Britain, on the 
one hand, and Spain, on the other. Germany, however, insisted not 
merely on being consulted but in having its interests recognized, which 
it skilfully identified with those of the Powers. After protracted ne- 
gotiations and much friction France succeeded, with the support of 
Great Britain, in concluding the convention of November 4, 1911,' 
which, while guaranteeing the interests of Germany and of the Powers 
generally, removed German opposition to French action in Morocco. 
But a modus operandi had to be reached with Spain, as its interests in 
Morocco were material as well as historic, for without this complete 
understanding France would have been unable to render its protectorate 
over Morocco effective as far as Spain was concerned. Concession, tact, 
and the feeling that the preponderance of France was inevitable, led to 
the treaty of November 27, 1912, by which the two countries defined 
their spheres of influence, their respective rights in Morocco, and pro- 
vided for arbitration of any disputes which might arise between them 
regarding the interpretation and application of the treaty.* 

Without analyzing in detail the provisions of the treaty, it should be 
said that Article 1 recognizes Spanish influence within the sphere defined 
in Article 2, and that in Article 5 Spain agrees, in conformity with 
previous stipulations, neither to alienate nor to cede under any form, 
oven temporarily, its rights in the whole or any part of the territory 
composing its zone of influence. 

^ For these important declarations see American Journal of Intebnationaii 
Law for 1912, Supplement, pp. 26-30. 

* For the text of this important document, see idemy pp. 116-120. 

' For the text of this important document, see w/cm, pp. 62-66. 

^ For the text of this important document see Sufflembnt to this Joubnai^ p. 81. 
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The relations of France and Spain as r^ards the Spanish zone of 
influence are very skilfully arranged by Article 1 of the treaty, and 
Article 26 withdraws the intervention of the sultan under French control 
within the Spanish sphere. Thus ''International agreements concluded 
in future by His Shereefian Majesty will not extend to the Spanish zone 
of influence except with the previous consent of the Government of His 
Majesty the King of Spain." As previously pointed out, differences 
arising between France and Spain concerning the interpretation of the 
present important treaty are to be arbitrated. This is provided for in 
Article 27, which by reason of its importance is quoted in full: 

The convention of February 25, 1904, renewed on February 3, 1909, as well as the 
general convention of The Hague of October 18, 1907, will apply to differences which 
may arise between the contracting parties concerning the interpretation and the 
application of the provisions of the present convention, which may not have been 
settled through diplomatic channels. A compramis must be drawn up according to 
the rules of the said conventions unless it is dispensed with by express agreement at 
the time (A the litigation. 

Article 28 very properly provides that ''all classes of treaties, conven«- 
tions and former agreements which may conflict with the preceding 
stipulations are abrogated." 

This comment leaves out of consideration the protocol attached to 
the treaty, which, however, is printed in the Supplement to the present 
number of the Journal. 

It would seem, therefore, that as a result of negotiations extending 
over years, France has succeeded in establishing its protectorate over 
Morocco with the consent of the Powers generally, and with the approval 
of Spain, whose special rights and interests are, however, satisfactorily 
recognized and adjusted. The price is the independence of Morocco, 
but the independence of a small state seems to be a matter of little or no 
concern to the Powers, provided they receive what is called, in the lan- 
guage of diplomacy, compensation. It is to be hoped that this high- 
handed procedure, for the chief party in interest — Morocco — con- 
sents to its annihilation under duress, will be justified, in so far as it can 
be justified, by good government in Morocco and the prospaity of its 
people. 

CHANDLBB P. ANDSBSON 

In the January, 1911, number of the Journal attention was called to 
the appointment of Mr. Chandler P. Anderson as Counsdor for the De- 
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partment of State, and the training and experience he had had in inter- 
national affairs which justified the appointment. The change of admin- 
istration on March 4, 1913, will, according to uniform precedent and 
practice, involve a change of the personnel of the State Department, at 
least of the higher officials appointed by the President and confirmed 
by the Senate. Mr. Anderson's successor has been announced and 
Mr. Anderson will shortly sever his connection with the Department 
of State. It will no doubt be a source of pleasure to the members of 
the American Society of International Law, of which Mr. Anderson has 
been treasurer since its organization in 1906, and to the readers of the 
Journal, of which he is one of the editors, that he does not retire to 
private life, but that the government is to have the benefit of his 
services, for he has been appointed American member of the pecuniary 
claims tribunal between Great Britain and the United States, which it 
is expected will begin its labors in the month of May. 

As Counselor for the Department of State, Mr. Anderson has been 
consulted in the negotiation of treaties and agreements, in the diplomatic 
negotiations relating to international differences, and in the proceedings 
taken in accordance with treaty stipulations. To give an idea of the 
extent and variety of his services it would be necessary to consider in 
detail the various questions of this nature which have arisen in the 
Department since his connection with it. This would, however, exceed 
the limits of an editorial comment. It is therefore only possible 
to mention some of the more important matters which were discussed 
and settled during his tenure of office and with which he is prominently 
and honorably identified. Some of these questions were of long standing 
and had been handled by Mr. Anderson as special counsel to Mr. Root 
when Secretary of State. Such, for example, were the delicate and com- 
plicated questions dealing with the preservation of the seal in Bering 
Sea, which resulted in the conclusion of the seal treaty with Great 
Britain of February 7, 1911, as preliminary to the North Pacific Sealing 
Convention between Great Britain, Japan, Russia and the United States 
of July 7, 1911, in which Mr. Anderson was one of the American repre- 
sentatives. Two other questions with which Mr. Anderson was con- 
nected as Counselor began under Mr. Root and were carried to comple- 
tion under Mr. Knox: the treaty of commerce and navigation with 
Japan of February 21, 1911, and in the same way the treaty of Feb- 
ruary 25, 1913, between Italy and the United States amending Article 3 
of the treaty of 1871. To the first of these the Journal has already 
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devoted a special comment ^ congratulating the Department of State 
upon its success in settling satisfactorily the difficulties which had 
arisen between the two countries since the unfortunate school incident 
in San Francisco.^ The treaty between the United States and Italy 
above referred to forms the subject of a special comment in the present 
issue of the Journal. 

It is, however, in connection with the settlement of the North Atlantic 
Fisheries controversy with which Mr. Anderson's name will be in time 
to come most closely associated. He was, it will be recalled, agent of the 
United States in the arbitration of this historic controversy, which was 
decided in part by the award of a temporary tribunal of the so-called 
Permanent Court of The Hague on September 7, 1910. Mr. Root's 
experience with the Alaska Boundary dispute showed him how easy it 
was to settle differences between nations when their relations were 
friendly and unruffled by untoward incidents, and how easily questions 
even of small moment assumed political importance and were difficult 
of adjustment in periods of storm and stress. On becoming Secretary 
of State he decided to open up and, if possible, to settle by diplomatic 
means the North Atlantic Fisheries controversy, as the friendly relations 
between Great Britain and the United States led him to believe that this 
question might be disposed of to the mutual satisfaction of both nations. 
He therefore opened up the question in October, 1905, and after much 
discussion between the two governments and the failure of diplomacy 
to compromise apparently irreconcilable differences of opinion, the 
special agreement of January 27, 1909, was negotiated, by which the 
questions at issue were submitted to arbitral determination. Through- 
out this period Mr. Anderson acted as special counsel to Mr. Root and 
was, as has been said, agent of the United States in the. arbitration which 
took place at The Hague in 1910. The temporary tribunal decided most 
of the questions. It made a series of recommendations on Question 1 
and Question 5, and it was the good fortune of Mr. Anderson as Coun- 
selor for the Department and as special representative of the United 
States to negotiate the North Atlantic Fisheries agreement of July 20^ 
1912,' which secured the adoption of these recommendations with 

^ See American Journal of International Law, Vol. 5, p. 442. 

'See editorial in this Journal, Vol. I, p. 150, and address of Honorable Elihu 
Root, Proceedings for 1907, page 43, and this Journal, Vol. I, page 273. 

' See editorial comment and text of this important treaty in this Journal for 
January 1913, p. 140 and Supplement, p. 41. 
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certain important modifications. A distinguished French publicist, 
Professor Jules Basdevant, states after a careful and minute examinar 
tion of the contention of the United States under Question 1, that the 
convention of 1818 established an international servitude, that ''after 
having decided that no servitude was constituted and that the com- 
petence of the local sovereign to regulate remains intact, it [the Hague 
Tribimal] recommends the two Powers to agree to establish that in thd 
future the regulations made by Great Britain shall only become, if th^ 
are criticized by the United States, binding upon American fishermen 
when a mixed commission shall have recognized that they are in con- 
formity with the provisions of the treaty of 1818. That is, after having 
admitted the competence of Great Britain and its right to exercise this 
competence independently on its own responsibility, to invite this Power 
only to exercise this competence under the control of this commissi0n. 
Practically that is, after having rejected the thesis of the United States, 
to consecrate it under the form of a recommendation.^ Professor Basde- 
vant concluded that "after having recognized that the treaty of 1818 
did not create an international servitude, but a simple obligation of state 
to state, recommends the parties to transform it into a servitude.'' 

The agreement of July 20, 1912, negotiated by Mr. Anderson, secures 
to the United States the advantages to his country which would have 
followed from a recognition of the principle of law for which the United 
States contended at the arbitration. To have conducted the n^sotiations 
leading to this result and to have achieved it is a sufficient claim to dis- 
tinction for any one man. 

APPOINTMENTS TO THE DIPLOMATIC SERVICE 

• 

From time to time regret is expressed in the press that the President 
and Secretary of State are unable to appouit persons to the diplomatic 
service by reason of the great expense entailed at the larger posts, far in 
excess of the salaries, and that the government is therefore limited to per- 
sons of wealth who are both willing and able to draw upon their private 
means to meet the expenses properly incurred, but not covered by their 
isalaries, in the successful performance of their missions. There is no 
doubt much truth in these statements, and it is a matter of reigret that 
the country is deprived of the services of persons otherwise qualifiedi 

« Jules Basdevant: UAfaire des Pickeries des Cdtee septerUrionalea de rAtianiigu$ 
erUre lee EtaU-Unis d'Amirique et la Grande-Bretagne, 
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who cannot afford to supplement the salaries attached to the positions 
from their private means. 

In his entertaining and instructive volume on the Practice of DipUh 
macyy General Foster, who has himself had wide diplomatic experience, 
says: 

The great expense has debarred many prominent Americans from accepting dip- 
lomatic posts. Mr. Calhoun, in 1819, was offered the mission at Paris, but he 
answered that he was well aware that a familiar practical acquaintance with Ehirope 
was indispensable to complete the education of an American statesman, and re- 
gretted that his fortune would not bear the cost of it. Again, in 1845, he was ten- 
dered the mission to England, but declined for the same reason. George ^^^Iliam 
Curtis, Senator Hoar, and other able and cultured public men have likewise been 
forced to decline our highest diplomatic posts. 

To this list other and hardly less distinguished names might be added, 
but it is sufficient for the purposes of this comment. 

Various means have been suggested to open the diplomatic service 
to men of ability instead of confining the highest posts to the favored 
few. In the first place, it may be suggested that the standard of living 
might be changed without impairing the usefulness of the diplomat, for 
it is an open question whether elaborate receptions and luxurious dinners 
really enable the diplomat to accomplish the purpose for which he is 
sent to a foreign country, namely, to represent his country abroad, to 
look after its interests, to carry out the instructions of the Department 
of State, to negotiate treaties and conventions, and to compose differ- 
ences that unavoidably arise in the foreign intercourse of nations. On 
this point Mr. Jefferson expressed his matured views, after having been 
minister to France and shattered his fortune in living beyond his salary. 

"You have doubtless heard," he said in a letter offering General 
Armstrong the mission to France in succession to Chancellor Living- 
stone, "of the complaints of our foreign ministers as to the incompetence 
of their salaries. I believe it would be better were they somewhat en- 
larged. Yet a moment's reflection will satisfy you that a man may live 
in any country on any scale he pleases. ... I suspect from what 
I hear that the Chancellor, having always stood on a line with those of 
the first expense here, has not had resolution enough to yield place 
there, and that he has taken up the ambassadorial scale of expense. 
This procures one some sunshine friends who like to eat of your good 
things, but has no effect on the men of real business, the only men of use 
to you, in a place where every man is estimated by what he really is/' 
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The question is not whether an American ambassador or minister shall 
take part in the social life of the cbmmimity in which he resides and 
represents his country, but as to the extent of such participation meas- 
ured by actual benefits to his coimtry. It is related of the first Napoleon 
that, in approving the accoimts of his ambassador to Russia, composed 
in large part of enormous outlays for wines and entertainment, he 
accompanied his approval with the curt comment that the ambassador 
should remember in the future that he was not sent to St. Petersburg to 
nm a restaurant. It is to be feared that the French ambassador in 
question is not the only public servant to whom this remark could be 
applied in the modified form that the diplomatic agent is not expected 
to keep open house for all comers. 

In the next place, it has been suggested that the salaries of diplomatic 
agents should be materially increased, but this depends in no small 
part upon the view taken of the social duties properly incumbent upon 
the diplomat. It will therefore be passed for the present, because it 
depends in like manner upon a recommendation made in one of President 
Cleveland's messages to Congress. "I am thoroughly convinced," he 
said, ^Hhat in addition to their salaries our ambassadors and ministers 
at foreign courts should be provided by the government with official 
residences. The salaries of these officers are comparatively small and, 
in most cases, insufficient to pay, with other necessary expenses, the cost 
of maintaining household establishments in keeping with their important 
and delicate functions. The usefulness of a nation's diplomatic repre- 
sentative undeniably depends, to a great extent, upon the appropriate- 
ness of his surroundings, and a country like ours, while avoiding un- 
necessary glitter and show, should be certain that it does not suffer in 
its relations with foreign nations through parsimony and shabbiness in 
its diplomatic outfit. These considerations, and the other advantages 
of having fixed and somewhat permanent locations for our embassies, 
would abundantly justify the moderate expenditure necessary to carry 
out this suggestion." 

There can be no doubt that the purchase of suitable residences for 
our diplomatic officers would go far to open the service to men of mod- 
erate means by enabling them to live upon their salaries without drawing 
upon their savings, but the residences built or purchased should be 
modest; otherwise the official salary would be spent in maint>aining them 
and the situation might be worse than before, because the official 
residence would have to be occupied by the diplomatist whether he 
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desired to do so or not. This point of view prevailed with the CJongress 
which voted the following act, approved February 17, 1911: 

Be it enacted by the Senate and House of Representatives of the United States of Amer- 
ica in Congress assembUdy That the Secretary of State be, and he is hereby, authorized 
to acquire in foreign countries such sites and buildings as may be appropriated for by 
Congress for the use of the diplomatic and consular establishments of the United 
States, and to alter, repair, and furnish the said buildings; suitable buildings for thicr 
purpose to be either purchased or erected, as to the Secretary of State may seem 
best, and all buildings so acquired for the diplomatic service shall be used both as the 
residences of diplomatic officials and for the offices of the diplomatic establishment: 
Provided^ however , That not more than the sum of five hundred thousand dollars 
shall be expended in any fiscal year under the authorization herein made: And pro- 
vided further f That in submitting estimates of appropriation to the Secretary of the 
Treasury for transmission to the House of Representatives, the Secretary of State 
shall set forth a limit of cost for the acquisition of sites and buildings and for the con- 
struction, alteration, repair and furnishing of buildings at each place in which the 
expenditure is proposed (which limit of cost shall not exceed the sum of one hundred 
and fifty thousand dollars at any one place) and which limit shall not thereafter be 
exceeded in any case, except by new and express authorization of Congress. 

Supposing, however, that the salaries be raised and residences be 
acquired, so that men of large brain and small purse can be appointed 
to the service, there is another matter that deserves consideration, 
namely, the permanency of the service. Our ambassadors and ministers, 
taken from private life, many of them without previous experience, have 
been wonderfully successful; but without a diplomatic service permanent 
in character — that is to say, a service which offers a career — we are 
not always sure of getting the right man, and, when we have got him 
and he has learned the essentials of his calling, he leaves the service after 
a few years, thus depriving the country of the experience which he has 
acquired and the efficiency which he has attained at the countiy's 
expense. It is not meant to suggest that ambassadors and ministers 
shall be chosen exclusively by promotion from lower grades hi the 
service, because nations with a regular and permanent diplomatic 
service — that is to say, in which diplomacy is a career — often make 
appointments from the outside. A reference to Lord Pauncefote and to 
the distinguished representative of Great Britain, Mr. Bryce, who is 
still with us but, to our great regret, will leave us shortly, shows the 
advantage of strengthening the service by the selection of persons who 
have not followed the diplomatic career; but it would seem that such 
appointments should be the exception, not the rule, and that there should 
be very pressing and cogent reasons for doing so. Young men of ability 
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should be encouraged to enter the diplomatic service and their salaries 
should be such as to support them in their positions. The ambassadors 
and muiisters require a trained corps of assistants to enable them to do 
their work properly. Secretaries of legation should not be chosen from 
men of means, which will inevitably be the case if their salaries are so 
small that they must contribute to their own support, and it is to be 
feared that there will not be sufficient encouragement to people depend- 
ent upon their own exertions, unless they can coujit upon permanency 
of tenure and promotion as a reward of merit. 

The importance of securing able yoimg men as secretaries of embassy 
or l^ation and by permanency of appointment offering them a career 
was often called to the attention of the authorities. In 1905 Secretary 
Root recommended that President Roosevelt take advantage of Sec- 
tion 1753 of the Revised Statutes of the United States, namely: "The 
President is authorized to prescribe such regulations for the adinismon 
of persons into the civil service of the United States as may best promote 
the efficiency thereof, and ascertain the fitness of each candidate in 
respect to age, health, character, knowledge, and ability for the branch 
of service into which he seeks to enter; and for this purpose he may 
employ suitable persons to conduct such inquiries, and prescribe their 
duties, and establish regulations for the conduct of persons who may 
receive appointments in the civil service." 

The President did this by executive order. President Roosevelt's suc- 
cessor continued and enlarged the order, so that since President Roose- 
velt's administration original appointments as secretary of embasi^ 
and of legation have been made only after examination, and secretaries 
of embassy and legation have for faithful service been promoted to 
ministries. An efficiency record of the officers of the diplomatic service 
is kept, so that promotions may be based upon efficiency. A career is 
thus in process of formation, and it is to be hoped that the present ad- 
ministration will continue the precedents of its immediate predecessors 
in this regard. But however admirable in theory these executive orders 
may be, they are defective in practice, because a youjig man wishing to 
enter the service cannot present himself in his own right and upon pass- 
ing the examination be appointed. Political influence plays its part* 
A yoimg man wishing to take the examination is required to be desig- 
nated, and designation is a matter of influence. In a Republican ad- 
ministration Republicans would be designated; in a Democratic ad- 
ministration the tendency would be to designate Democrats. But the 
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examination weeds out the unfit and supplies the embassies and lega- 
tions with qualified secretaries. 

Returning to the question of salaries, it is believed that a compromise 
may be reached which will give the President and Secretary of State 
free choice in filling the various posts in the diplomatic service at their 
disposal. If it be found that receptions and dinners are essential, an 
entertaining fund can be created and the number, nature and kind of 
receptions and diplomatic dinners prescribed and paid for out of this 
fund, for, if it be to the advantage of the diplomat to receive and enter- 
taui, it becomes his duty to do so, and the duty being official, the means 
to meet it should be supplied. It is feared, however, that the advantages 
of entertaining are exaggerated, just as our diplomats lay undue stress 
upon the advantages, indeed the necessities, of diplomatic costume. 
With Mr. Jefferson's statement concemuig the alleged advantages of 
entertaining and lavish expenditure, may be quoted the statement of 
Andrew D. White on the matter of dress, who, as an experienced diplo- 
matist, speaks with authority. "Truth compels me to add," he says, 
"that, having myself never worn anything save plain evening dress at 
any court to which I have been accredited, or at any function which I 
have attended, I have never been able to discover the slightest dis- 
advantage to my country or myself from that fact." 

The purchase of modest residences would relieve the ambassador or 
minister of a large item of expense, so that the salaries, where they are 
shown to be inadequate, would only need to be moderately increased. 
The opening of the diplomatic service to young men of parts and attain- 
ments with salaries adequate to their needs, with security of position and 
promotion for efficiency, would make diplomacy a career and would 
doubtless attract young men of ability, even although their purses were 
slender. The President and Secretary of State would thus be able to 
select competent persons out of the diplomatic service for the highest 
posts or for special reasons or for special occasions, and would have an 
efficient and trained personnel from which promotions could be made as 
necessity required or suggested. 

RBCOYERT BT NON-BESIDENT ALIENS FOB DEATH BT WBONGFUL ACT 

On February 26 last the Senate of the United States advised and 
consented to the ratification of a new treaty signed by representatives of 
the United States and Italy on February 25, 1913, amending Article III 
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of the treaty of commerce and navigation concluded February 26, 1871 
between the same countries. 

The object and meaning of the recent treaty may perhaps be best 
understood when viewed in the light of the circumstances which led to 
its negotiation and signature. These circumstances appear to have be- 
gun with a railroad accident in Pennsylvania of which a subject of Italy 
was a victim. An Italian named Carmine Maiorano, while riding as a 
passenger on the Baltimore and Ohio Railroad in Pennsylvania was 
killed in a collision resulting from the alleged negligence of the employees 
of the company. At the time of the accident the laws of Pennsylvania 
contained a statute, based on Lord Campbell's Act, providing that upon 
death caused by unlawful violence or negligence, certain near relatives 
of the deceased had the right to recover damages from the guilty parties. 
Under this statute, the widow of Maiorano, who was also an Italian 
subject but who had never been in this country, brought suit by her 
attorney in this coimtry against the railroad company to recover an 
indemnity for the death of her husband. The argument of the plainti£F 
was in substance that although the statute above mentioned was not, 
according to the previous decisions of the Supreme Court of Pennsyl- 
vania, applicable to non-resident aliens, nevertheless Article III of the 
treaty of 1871 being the supreme law of the land had the effect of en- 
larging the scope of the statute so as to include alien relatives residing 
abroad, because the right under the statute to sue for damages in case of 
injury or death operated as "protection and security for their persons" 
against wanton negligence on the part of employers or third persons. 
Article III of the treaty of 1871 reads in part as follows: 

The citizens of each of the high contractmg parties shall receive in the States and 
Territories of the others, the most constant protection and seciirity for their persons 
and property, and shall enjoy in this respect the same rights and privileges as are or 
shall be granted to the natives, on their submitting themselves to the oonditioiia 
imposed upon the natives. 

With the plaintiflF's reasoning, however, the Supreme Court of Penn- 
sylvania disagreed and on appeal was sustained by the Supreme Court 
of the United States. That court held substantially that this article 
of the treaty afforded merely protection and security to persons and 
property in this country and that the widow of Maiorano being a non- 
resident, did not come within the meaning of Article III as contemplated 
by the negotiators of the treaty. 
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Mr. Justice Moody delivering the opinion of the court said: 

It cannot be contended that protection and security for the person or property 
of the plamtiff herself have been withheld from her in the territory of the United 
States, because neither she nor her property has ever been within that territory. 
She herself, therefore, is entirely outside the scope of the article. The argument, 
however, is that if the right of action for her husband's death is denied to her, that 
he, the husband has not enjoyed the equahty of protection and security for his person 
which this article [Article III] of the treaty assures to him. It is said that if com- 
pensation for his death is withheld from his surviving relatives, a motive for caring 
for his safety is removed, the chance of his death by unlawful violence or negligence 
is increased, and thereby the protection and security of his person diminished. The 
conclusion is drawn that a full compliance with the treaty demands that, for his pro- 
tection and security, this action by his surviving relative should lie. * * * We are 
of opinion that the protection and security thus afiPorded are so indirect and remote 
that the contracting Powers cannot fairly be thought to have had them in contempla- 
tion. If an Italian subject, sojourning in this country, is himself given all the direct 
protection and security afforded by the laws to our own people, including all rights 
of actions for himself or his personal representatives to safeguard the protection and 
security, the treaty is fully complied with, without going further and giving to his 
non-resident alien relatives a right of action for damages for his death, although such 
action is afiPorded to native resident relatives, and although the existence of such an 
action may indirectly promote his safety. (Maiorcmo v, BaUxmore & Ohio R. R, Co., 
213 U. S. 268, at 274, 275.) 

Following this decision, the Italian Government took up with the 
Government of the United States the discussion of the questions in- 
volved particularly with reference to the interpretation placed upon the 
treaty of 1871 by the Supreme Court in the Maiorano case. As a result 
of this discussion negotiations were undertaken in the summer of 1912 
with a view to concluding an agreement modifying Article III of that 
treaty so as to meet the objections pointed out by the Supreme Court. 
The resulting arrangement took the form of the Italian treaty recently 
approved by the Senate, of which Article I is in the following lan- 
guage: 

The citizens of each of the high contracting parties shall receive in the States and 
Territories of the other the most constant security and protection for their persons 
and property and for their rights, including that form of protection granted by any 
state or national law which establishes a civil responsibility for injuries or for death 
caused by negligence or fault and gives to relatives or heirs of the injured party a 
right of action, which right shaU not be restricted on account of the nationality of 
said relatives or heirs; and shall enjoy in this respect the same rights and privileges 
as are or shaU be granted to nationals, provided that they submit themselveB U> the 
conditions imposed on the latter. 
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It will be noted that this article mentions in addition to ''persons and 
property" a third subject of security and protection namely "rights," 
and that these are defined to include rights under any law establishing 
a civil responsibility for injuries or death. The original limitation how- 
ever is retained, namely, that aliens have no greater rights in this re- 
spect than are granted to nationals. The advantages growing out of the 
enlarged scope of Article III will, it is understood, also be available to 
citizens or subjects of other countries, whose Governments have most 
favored nation treaties with either the United States or Italy. This 
concession, however, is not so extensive as it at first seems, for a large 
proportion of the states of the Union, including Pennsylvania, have now 
made their ''Lord Campbell's Acts'' applicable to non-resident as well 
as resident aliens. 

As illustrating further the need of an international understanding in 
regard to the rights of non-resident aliens, attention may be called to the 
case of Terlinden which arose in Wisconsin in 1901. Terlinden, a subject 
and resident of Germany, embezzled a sum of money belonging to a 
German bank, fled to the United States and deposited it in a Milwaukee 
bank. He was subsequently extradited to Germany. The German 
bank, however, and an American creditor of the embezzler, brought suit 
to recover the money left by Terlinden in the Milwaukee bank. The 
Supreme Court of the United States on appeal affirmed the decision of 
the Supreme Court of Wisconsin, that as between two creditors, one non- 
resident alien and one an American citizen, both claiming the same 
money in this coimtry, preference should be given to the American even 
though his claim arose after attachment by the alien, and that, therefore, 
in this case the American creditor of Terlinden was entitled in preference 
to the German bank to the deposit made by Terlinden in the Milwaukee 
bank. 

A point was made that the rights of the German bank were protected 
by Article I of the treaty of 1828 between the Government of the United 
States and the Kingdom of Prussia, which provides that the "inhab- 
itants'' of either country "shall enjoy the same security and protection 
as natives of the country where they reside." But Mr. Justice Day, 
delivering the opinion of the United States Supreme Court, stated 

There is nothing in this treaty undertaking to change the well reoognind nde 
between States [of the Union] and nations, which permits a country to fiist protect 
the rights of its own citizens in local property before permitting it to be taken out of 
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the jurisdiction for administration in favor of those residing beyond their borders. 
(Di9CorUo GeselUchaft v, UntbreU, 208 U. S. 570, at 582.) 

It is interesting to consider whether this decision would have been 
rendered had the new Italian treaty been in force at the time and had 
the German bank taken advantage of it by virtue of a most favored 
nation treaty between Germany and the United States. If the State 
of Wisconsin applies the rule of the Terlinden case also to non-resident 
citizens of sister States, it may be a question whether the German bank 
could complain even imder Article I of the new Italian treaty, which 
retains the principle of equality of treatment with nationals. 



IN MEMORIAM 

On October 6, 1912, the distinguished Belgian statesman and publicist, 
Mr. Auguste Beemaert, died at Lucerne, Switzerland. He was bom in 
1828 and was thus at the time of his death eighty-four years of age. 
Eklucated at the Universities of Louvain, Paris, Berlin and Heidelberg, 
he was a lawyer by profession and found the law the highway to political 
success. He was elected a deputy in 1873 and after filling various 
cabinet posts he was Prime Minister from 1884 to 1895, and from this 
year to 1900 he was President of the Chamber. With his career as a 
statesman this comment is not concerned, but it is important to bear 
in mind his training at the bar and his experience in office, in order to 
understand the influence which his advocacy of peaceful settlement of 
international disputes exerted upon the cause of arbitration. Delegate 
of Belgium to the First Peace Conference which met at The Hague in 
1899, he was president of the commission to which the question of the 
limitation of armaments was referred. It is well known that the Powers 
generally took very little interest in this subject and that it was difficult 
to bring about a discussion of it. Mr. Beemaert had the happy thought 
of callmg upon each member of the commission in alphabetical order 
and by this device, as simple as it was effective, provoked a discussion. 
A convention dealing with the subject was impossible, but it was some- 
thing of a triumph to have had the question discussed, especially in. 
view of the ill-disguised contempt with which it was regarded by many, 
if not most, of the delegates. Mr. Beemaert was heartily in favor of 
establishing the so-called Permanent Court, which is in reality merdy 
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a list of judges from which a temporary tribunal can be formed for the 
trial of a case. As Belgian delegate to the Second Conference held in 
1907, he was bitterly opposed to the American project to constitute a 
truly permanent court composed of judges, as he believed the essence 
of arbitration to consist in the free choice of arbiters. He was honest 
in his belief and out-spoken in his advocacy, and the course that he 
pursued was, as he believed, in the interest of, not opposed to, arbitra- 
tion. When his government directed the Belgian delegation, of which 
he was the head, to oppose the negotiation of a general treaty of arbitra- 
tion, he refused to be the spokesman of his delegation. The writer of 
this comment recalls Mr. Beemaert's genuine grief at the failiure of the 
general treaty of arbitration. Mr. Beemaert was a prominent member 
of the Interparliamentary Union, of which he had been president, and 
devoted a considerable portion of his share of the Nobel Peace Prize, 
with which he was honored in 1902, to entertaining the Union. He had 
had experience as a lawyer before arbitration tribunals, notably in 1902, 
when in the first case tried before the Permanent CJourt of Arbitration 
he appeared in behalf of Mexico against the contention of the United 
States in the so-called Pious Fund case. Leaving out of consideration 
the numerous smaller disputes in which he acted as arbiter, he was 
in 1910, a member of the temporary tribunal of the Permanent Court 
of The Hague which passed upon the Orinoco Steamship case submitted 
to the tribunal by Venezuela and the United States, and more recently, 
president of the temporary tribunal of the Permanent Court of The 
Hague, which, in ]911. decided the Savarkar case between France and 
Great Britain. 

Mr. Albert K. Smiley died at his winter home in Redlands, Califomia,- 
on December 2, 1912. His life was prolonged beyond the three score 
years and ten (he was bom on March 7, 1828) and he was mercifully 
enabled to carry out in his old age the plans and hopes of his youth and 
to rejoice in their fruition. He graduated from Haverford CoUegei 
taught school for many years, and acquired large and beautiful property 
at Lake Mohonk in the State of New York. Here he welcomed as his 
house guests in May or Jime of each year from 1894 upwards of three 
^hundred people interested in the peaceful settlement of international 
disputes, principally by means of arbitration. These meetings — called 
the Lake Mohonk Conferences on International Arbitration — have 
brought together leaders of thought not only in the United States but 
from foreign coimtries, and the annual reports, of which eighteen were 
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published during Mr. Smiley's lifetime, contained not merely interesting 
information, but suggestions and discussions of permanent value. The 
conferences have been regularly reported in the press, and the statement 
of principles, resolutions or platform adopted at each conference is 
widely circulated. The reported proceedings have indeed made their 
way into the literature of the subject with which the conferences deal. 
It is gratifying to the friends of arbitration to know that the conferences 
so auspiciously begun by Mr. Albert K. Smiley will be continued by his 
brother, Mr. Daniel Smiley, who has been long associated in the good 
work. 

In the death of Coimt Leonidas Kamarowsky in December, 1912, 
at the age of sixty-six, international law lost a student and thinker 
likely long to be remembered. Besides numerous writings in Russian, 
which have not been translated, and various articles in the Revue de 
Droit International et de Ligislation Comparie, the distinguished publi- 
cist, who was many years professor of international law at the University 
of Moscow and was a member of the Permanent Court of Arbitration 
of The Hague at the time of his death, published in the eighties a work 
on an international tribunal, which, translated and published in French 
in the year 1887 imder the title of Le Tribunal International, has had a 
very great influence in popularizing the idea and the feasibility of a 
permanent international tribunal. This work, translated into French 
by Serge de Westman, is the first scientific treatment and discussion of 
the problem which had been made, and is still the standard statement 
of the reasons for and the feasibility of such a tribunal. Professor 
Kamarowsky's work is at once analytical, historical and constructive. 
Thus, in the first part he discusses the different methods of settling 
conflicts between nations, dividing them into (1) methods of coercion, 
such as retorsion, reprisals, embargo, pacific blockade, and war; (2) dip- 
lomatic methods, such as lot and single combat, direct negotiations, 
intervention of third states, good offices, mediation, congresses and 
conferences; and, finally, judicial methods. He next takes up the genesis 
of the idea of an international tribunal and, after a careful historical 
survey of the subject, discusses national tribunals destined to become 
international, and the forms of arbitral sentence. In the third book he 
outlines the theoretical development of the idea of an international 
tribunal; and in the fourth and concluding book of this admirable work, 
which, as a distinguished publicist has said, subsequent authors have 
reproduced and slavishly copied, Kamarowsky lays down what he con- 
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aiders to be the fundamental principles involved in the organization of 
an international tribunal. It is not the purpose of this comment to 
enter into a detailed analysis of this admirable work. Its purpose is 
merely to commend it to the careful consideration of the reader and to 
call attention to the great services which the late publicist rendered to 
the judicial settlement of international disputes. 

The distinguished Dutch publicist, Lieutenant General den Beer 
Poortugael, died at The Hague on January 30, 1913. Bom on the 
first of February, 1832, he was eighty-one years of age. The General 
was long a member of the Institute of International Law in whose 
proceedings he took a prominent part, was the author of various works 
dealing with certain phases of international law — particularly war — 
among which may be mentioned: Ttie Law of War (1872), International 
Maritime Law (1888), The Law of War and Neutrality (1900), The 
Principles of the Geneva Conference (1906), and an interesting and valu- 
able monograph entitled The Two Hague Peace Conferences which 
appeared shortly after the adjournment of the Second Conference in 
1907. The General was a delegate of his country to the First and 
Second Peace Conferences, and in all matters concerning the usages 
and customs of war, whether on land or sea, he invariably took an ad- 
vanced and humanitarian attitude. He was a partisan of arbitration 
and a behever in the peaceful settlement of international disputes. His 
rank as a Lieutenant General in the army and his position as a former 
Minister of War gave weight to his advocacy of peaceable settlement. 
His connection with the Institute of International Law and his scientific 
attainments would have procured for his writings on international law 
a wider circulation if, instead of being written in Dutch, they had been 
written in a language more generally understood. 
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Augusty 19ie. 

27-Sept. 4. International Week of Ethnology — a series of con- 
ferences held at Louvain. La Vie Int., 2 :454. 

31-Sept. 7. Fourth International Congress for the Sanitation 
OF DwELUNGS {d^ AB8aini8B€ment et de SalvbrUi de Vhabitatian) 
met at Anvers. La Vie Int., 1 :607 ; 2 :456. 

September, 1912, 
1-3 International Congress of Free Thought met at Munich. 

LaVieIni.,2AQ&. 
2-7 Sixth Congress of the International Association for the 

Testing of Materials met at New York. La Vie Int., 2 :457. 
6-7 International Congress for the Prevention of Strikes 

met at Zurich. La Vie Int., 2A6&. 
6-7 International Congress against Epilbpby met at Zurich. 

LaFie/n/.,«:466. 

October, 1912. 

7-12 Eighth International Congress of Sociology met at Rome. 
The next session will be at Vienna in 1915. La Vie Int., 2:440. 
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OOoheTy 1912. 

8 International Conference for the Unification of Methods 
OF Analysis of Alimentary Products met at Paris. La 
Vie Int., 2:4A2. 

19 The Executive Commission of the European Conference of the 
Work of Railway Stations {UCEvre des Gores), for the protec- 
tion of traveling young women, met at Berne. La Vie Int., ;S:449. 

21-(Nov. 3.) Mongolia — Russia. Treaty signed at Urga. Times, 
November 5, 8, December 26, January 6, February 7; Cd., 6604; 
Les Negodations sino-russcMnongoles. La R. Jaune, 9:51-63. 
Q.dipl, 85 :12A. 

21-26 International Congress of Dry Farming met at Lethbiidgey 
Alberta. B. ReL Ext., Chile, September. 

23 France — Switzerland. Arrangement signed at Berne for pas- 
turage on the pastures situated on both sides of the frontiers. 
J. 0., December 25. 

23-29 International Alliance of Men for the Suffrage of 
Women met at London. La Vie Int., ;S:443. 

26-Nov. 10. Fourth International Exhibit of Aerial Locomotion 
held at Paris. Daily Consular and Trade Reports, Washington, 
December 4. 

November, 1912. 
1 Anglo-German Conference at London dosed. Times, Novem- 
ber 2. 
4-6 International Conference of the Aeronautic Federation 

met at Paris. La Vie Int., ;8:468. 
6-8 Fourth International Congress of Rice-Culturb met at 
Vercelli. La Vie Int. , 2 :468. 

11 Russia — Turkey. Sentence rendered by the Hague Tribunal 
in the matter of the Russian claim for interest on deferred indem- 
nity payments. This is the eleventh decision. Decision in this 
Journal, 7:178-201, Protocol in Supplement, 7:62. 

13 Panama Canal. Proclamation issued fixing rates of toll to be paid 
by vessels using the Panama Canal. No. 1225. Text of British 
Notes of July 8, 1912 and November 14, 1912 m this Journal^ 
Supplement, 7:46-57. 

15 Great Britain — United States. Eixchange of ratifications at 
Washington of agreement signed at Washington, July 20| 1912, 
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November^ 1912. 

adopting with certain modifications the rules and method of 
procedure recommended in the award of September 7, 1910 of 
the North Atlantic Coast Fisheries Arbitration. 17. S. Treaty 
series, No. 572. 

16 International Conference for the Assistance of Strangers 
met at Paris. La Vie Int., SA68. 

20 Great Britain — Siam. Agreement signed at Bangkok regarding 
the rendition of fugitive criminals between certain states in the 
Malay Peninsula and Siam. Treaty ser., No. 2, 191S. 

23 Eixecutive Committee of the Interparliamentary Union met at 
Brussels. La Vie Int., «:334. 

27 France — Spain. Treaty regarding Morocco signed at Madrid. 
Times, November 28. 

December, 1912. 
5 International Literary and Artistic Association held its 

thirty-fourth assembly general at Paris. La Vie Int., 9:82. 
7 The Triple Alliance is renewed between Austria-Hungary, 
Germany, and Italy. R. Politique et Parliamentaire, 7-^:183. 
Lemonon, Le renouvellement de la triple-alliance, Q. dipt. 
S5:86-93. 

10 Nobel Prizes. In Literature, Gerhart Hauptman; Chemistry, 
Paul Sabatier and Frangois Grignard; Physics, Gustof Dalen; 
Medicine, Alexis Carrel. The Peace Prize was not awarded. 
La Vie Int., ;?:307-311. Independent, 7S:1438-9. 

16 International Students' Union founded at Heidelberg. Advo- 
cate of Peace 75:31. 

16 Balkan States — Turkey. Peace conference opened at London. 
Times, December 16. An armistice had been signed at the Tcha- 
taldja lines on December 3; negotiations were broken off by the 
allies January 30. Q. dipl., 35:237. Hostilities were resumed 
February 3 at seven o'clock, p. m. See below, January 17 and 30. 

23 Denmark — Norway — Sweden. Signing of a neutrality agree- 
ment announced at Stockholm. American R. of Rs., ^7 :165. 

January, 1913. 
1 Russia — United States. Commercial treaty expires. OflBicially 
announced at St. Petersburg December 29 that minimum rates 
would still be in effect. American R. of Rs., ^7:166. 
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January, 191S. 
4-5 Interparliamentary Union. Two commissions met at 

one, on the neutralization of straits and canals, the other, on 

declarations of permanent neutrality. La Vie Int., S:75» 
8 International Committee on Alcoholism met at Paris. La Vie 

Int., «:469. 
17 Balkan States — Turkey. Note sent by representatives of the 

Powers to Turkey advising cession of Adrianople and the A^ean 

islands. Text in M^. dipL, 61 :38; in Q. dipl., S5:173; reply of 

the Porte in Q. dipl, S5:238. 
22 The International Institute of Peace was inaugurated at 

Paris. Mim. dipL, SI :116. 

27 International Congress of Christian Workers of Alembnta- 

TioN met at Brussels (to protest against night and Sunday work 
in bakeries and pastry shops). La Vie Int., S:77. 

28 International Aeronautic Federation met at Paris. La Vie 

Int., Fascicule 9, Annexe, p. 2. 
30 Bulgaria — Roumania. Protocol signed at London stating the 
Roumanian demands and the Bulgarian concessions. Q. dtpl., 
S5:243. 

Otis G. Stanton. 



PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 

GREAT BRITAIN ^ 

Balkan war. Proclamation declaring His Majesty's neutrality in. 
October 21, 1912. Statutory Rules and Orders, 1912, No. 16U. l^d. 

British and Foreign State Papers. Vol. 101. 1907-1908. Foreign 
Office. 10s. 6d. 

China, Further correspondence respecting affairs of [December, 1911 
to March, 1912.] Cd. 6447. 2s. 2d. 

Chinese loan negotiations. Correspondence respecting. Cd. 6446. 

Colombia, Protocol between United Kingdom and, respecting appli- 
cation of treaty of commerce of February 16, 1866, to certain parts of 
H. B. M. Dominions. Signed at Bogota, August 20, 1912. Treaty 
series, 1912, No. 24. Id. 

International convention for suppression of white slave traffic. Signed 
at Paris, May 4, 1910. Treaty series, 1912, No.TQ. 1}^. 

International Copyright Convention, Berlin, November 13, 1908. 
Accession of The Netherlands. November 1, 1912. Treaty series, 1912, 
No. 25. Id. 

International Opium Conference, The Hague, December, 1911-Janu- 
ary, 1912. Report of the British delegates. Cd. 6448. 5J^. 

Japan, Exchange of notes between United Kingdom and, for the 
reciprocal waiver of consular fees on certificates of origin relating to 
exports. Tokio, October 26/31, 1912. Treaty series, 1912,^^0.23. Id. 

Land warfare. An Exposition of the Laws and Usages of War on 
Land, for the guidance of the Officers of H. M. Army. Is. 2d. 

Naval expenditure of principal naval Powers in each year since 1900. 
H. C. Repts. and Papers, 1912, No 300. 2d. 

North Atlantic fisheries. Agreement between United Kingdom and 
United States respecting. Signed at Washington, July 20, 1912. Treaty 
series, 1912, No. 22. Id. 

^ Official publications of Great Britain and many of the British colonies may be 
purchased of Wyman k Sons, Ltd., Fetter Lane, E. C, London, England. 
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Panama Canal Act, Despatch to H. M. Ambassador at Washington 
respecting the. Cd. 6451. 3s. 

Portugal, Agreement between Great Britain and, respecting bound- 
aries in East Africa. Lisbon, July 22/August 9, 1912 (with map). 
Treaty series, 1912, No. 21. 7d. 

Russo-Japanese War. Official history (naval and military). Vol. II. 
Liao-Yang, the Sha-ho, Port Arthur. With case of maps. 15s. lOd. 

State papers and manuscripts relating to English affairs, existing in 
the archives and collections of Venice, and in other libraries of northern 
Italy. Vol. XVIII. 1623-1625. 15s. 6d. 

UNITED STATES ^ 

Alaska fisheries and fur industries in 1911. 99 p. Bureau of 
Fisheries doc. 766. Paper, 10c. 

Canal Zone. Isthmus of Panama. Executive order declaring that 
all land and land under water within Canal Zone are necessary for con- 
struction, maintenance, operation, and sanitation of Panama Canal, 
and directing Chairman of Isthmian Canal Commission to take pos- 
session, on behalf of United States, of all such land. December 5, 1912. 
1 p. Staie Department. No. 1656. 

Foreign relations. Message of President on. December 3, 1912. 31 p. 
Paper, 5c. 

French spoliation claims, by George A. King. 48 p. S. doc. 964. 
Paper, 5c. 

Fur seals of Pribilof Islands, Truth about. Statement of David Starr 
Jordan and George A. Clark. Dec. 20, 1912. 7 p. Bureau of Fisheries, 
Economic circular 4. Paper, 5c. 

Great Britain, Special agreement between United States and, con- 
cerning pecuniary claims. Signed Washington, August 18, 1910; con- 
firmed by exchange of notes April 26, 1912. 8 p. State DepartmerU, 
Treaty series 573. 

International Waterways Commission. Progress report. December 3, 
1912. 122 p. 1 pi. S. doc. 959. Paper, 10c. 

Nobel peace prize. Letter transmitting copy of circular issued by 
Nobel Committee of Norwegian Parliament furnishing information as 

' When prices are given, the document in question may be obtained for the amount 
noted from the Superintendent of Documents, Government Printing Offioe, Waah- 
ington, D. C. 
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to distribution of, for year 1913. December 18, 1912. 2 p. State De- 
partment. H, doc, 1180. 

Parcel post convention between United States and Dominican Re- 
public. Signed Santo Domingo, September 21, 1912, Washington, 
October 9, 1912, approved October 16, 1912. 13 p. [English and 
Spanish.] Post Office Department* 

Geo. a. Finch. 



JUDICIAL DECISIONS INVOLVING QUESTIONS OF 

INTERNATIONAL LAW 

Legal Aspects Regarding the Ownership and Distrxbution 

OP Awards.^ 

In adjusting international claims there are two distinct stages: firsti 
that having to do with the espousal and diplomatic presentation of 
the claim by the government of the injured national and the deter- 
mination of the validity and amount of the claim; and, secondly, the 
distribution of the award among those entitled to receive it. It seems 
entirely sound to say that (under existing principles and rules of law) 
the first stage, that is, the espousal and diplomatic presentation of the 
claim and the determination of its validity and amount, is governed 
by, and must be conducted in accordance with, the rules and princi- 
ples of international law. It seems equally sound to say that the second 
stage, that is, the distribution of the award among those entitled to 
receive it, is a matter not of international law, but of municipal law 
which embodies the rules and principles governing and controlling 
private, personal and property rights. As was aptly said in Phelps v. 
McDonald ([1878] 99 U. S., 297): 

" Such commissions [for passing upon the validity and amount of international 
claims] as that which made the award here in question usually decide only as to 
the validity of the claim and the amount to be paid. It is rarely, if ever, within 
their jurisdiction to decide upon the ownership of the claim. They have no 
means of compelling the attendance of parties or witnesses, no rules of pleading 
or procedure applicable to such a case, and the foreign element in the tribunal, 
at least, can not be supposed to have any knowledge of the law aooofding to 
which the question is to be determined. The validity of the claim depends upoD 
the law of nations; its ownership, upon the local jurisprudence where the trans* 
fer is alleged to have been made." (p. 307.) And see Frevall v, Bache ([1840] 
14 Pet., 95). 

As these principles are basic in the determinations incident to the 
distribution of awards, a brief detailed discussion may prove not with- 
out use. 

^ Part of Opinion by the Hon. Joshua Reuben Clark, Jr., Solicitor for the DqMii- 
ment of State, August 14, 1912, in re Distribution of Alsop award. 
382 
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BT ESPOUSING A CLAIM DIPLOMATICALL7 THE GOVERNMENT MAKES 

THE CLAIM ITS OWN 

It should, in the first place, be observed that by espousing a claim 
of its national for injuries inflicted by a foreign government the es- 
pousing government makes the claim its own. As the Supreme Court 
of the United States has said, in speaking of the claim of Weil (pre- 
sented to the United States and Mexican Claims Commission organ- 
ized under the Convention-of 1868) : 

"The Government assumed the responsibility of presenting his claim, and 
made it its own in seeking redress in respect to it." (Boynton v, Blaine [1800] 
199 U. S., 306, 323). 

And again, with reference to the claim of the La Abra Company, the 
same court said: 

"The United States assumed the responsibility of presenting the claim and 
made it its own in seeking redress from the Mexican Republic." (La Abra Silver 
Mining Company v. U. S. [1899] 175 U. S., 423, and see to same effect, Freling- 
huysen t;. Key [1882] 110 U. S., 63; Angarica v. Bayard [1888] 127 U. S., 251; 
Great Western Insurance Company t;. U. S. [1884] 19 Ct. Cls., 432.) 

It follows from this that in presenting a claim diplomatically, our 
government acts in its sovereign capacity (see both cases just cited) 
and, therefore, is acting neither as an agent for the claimant (Great 
Western Insurance Company v. U. S., supra) nor as a trustee for the 
claimant. (Great Western Insurance Company v, U. S., supra; Boyn- 
ton V. Blaine, supra; United States v. La Abra Silver Mining Com- 
pany [1894] 29 Ct. Cls., 432.) 

The position of the Department of State on this question has been 
most clearly stated by Secretary of State Olney in connection with 
the Mora claim, when in writing to the Attorney General under date 
of October 7, 1895, the Secretary said: 

''The claim has been loosely spoken of in diplomatic correspondence and 
otherwise, as the claim of Antonio Maximo Mora against the Government of 
Spain. Nevertheless, that description of the claim is to be regarded rather as 
identifying it than as showing its true legal character. It was in fact the claim of 
the United States against Spain, prosecuted as such and paid as such. The 
money was paid by draft in favor of the Secretary of State of the United States, 
and the proceeds are now deposited in the subtreasury of the United States to 
the order of the Secretary. During the course of the negotiations, which ended in 
the final settlement of the claim, I had frequent consultations with the parties in 
interest. I consulted with them not because I was obliged to, but because I 
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desired that any settlement made should be satisfactory to them. In several 
letters to me on the subject, the counsel of Mora and his assignees admitted more 
than once that, while they appreciated the privilege of being conferred with as 
to the terms of settlement, all the right and all the discretion in the matter were 
vested in the Government of the United States. The only action of Congress on 
the subject, that I am aware of, is the joint resolution of March 2, 1895, 28 Stats, 
at Large, 975/' (Moore's International Law Digest, Vol. VI, pp. 1021-1022.) 

(And see letter from Secretary Frelinghuysen to Messrs. Mullan and King, 
February 11, 1884, Moore's International Law Digest, Vol. VI, p. 1016.) 

In an earlier letter (October 2, 1895) to the Attorney General re- 
garding the same case, Secretary Olney had said : 

'* My view is that it [the case of Frazer v. Dexter] can be dismissed, because 
the Mora money [received from Spain in settlement of the claim of Mora] is held 
by the United States as sovereign and not as trustee or stakeholder for any person 
or persons; that the suit, though formally against the Secretary of State, is really 
against the United States, and that the disposition to be made of the money is a 
political question, to be decided by the political department of the Government 
and not by the judicial. At all events the judicial department can have no 
cognizance of that question until the political department shall have decisively 
acted. In support of this view, permit me to call your attention to the case of 
the United States v. The La Abra Mining Company et al., reported in the 29th 
volume of the Court of Claims, page 432. On page 459 you will find a citation by 
the counsel of the United States of some pertinent cases decided by the Supreme 
Court of the United States." (Moore's International Law Digest, Vol. VI, p. 
1034.) 

Moreover, that the government acts, and properly may so act, in its 
sovereign capacity in dealing diplomatically with claims of its nationals 
against other governments is shown by the fact that not infrequently 
foreign governments are by this government entirely relieved from 
all liability for injuries inflicted upon our citizens, without the pay- 
ment by them of any money whatever, and this is done both by 
treaty provision (see treaty between the United States and France (rf 
1800-1803 releasing the "French Spoliation" claims; the proviaions 
of the Treaty of Peace between Spain and the United States in 1898, 
releasing Spain from liability for injuries suffered by American citi- 
zens) and by mere diplomatic or executive agreements. (Release by 
American Minister of claim for damages, as part of consideration for 
release of vessel ''Schooner B, S. AUen," Moore's ArbitrationSi p. 
2430; for diplomatic adjustment involving no specific releasBi see 
Houard's case against Spain, Moore's Arbitrations, p. 2428, and 
McLeod's case for similar release in favor of the United StateSi 
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Moore's Arbitrations, p. 2419.) Again, this government has, after 
beginning, discontinued the formal and official prosecution of a case 
for reasons regarded as sufficient by the Department of State (Case of 
the "Haytian Republic" against Haiti, see Moore's Digest, Vol. VI, 
p. 1016, and generally p. 1026) and it arranges settlements of claims. 

Finally, that this government, by presenting a claim diplomatically 
to another, thereby takes over, assumes responsibility for, and becomes 
the owner of it, has always been the consistent doctrine of the Depart- 
ment of State and it has uniformly acted in accordance therewith. 
(Moore's Digest, Vol. VI, §§ 1055^1060, p. 1012 et seq.) 

Since a claim for injury to its national is thus presented by one sov- 
ereign to another sovereign, it necessarily follows, as already sug- 
gested, that the determination of the validity and amount of the claim 
is an international (as distinguished from national or municipal) ad- 
judication, and is made under and in accordance with the applica- 
ble rules and principles of international law. Therefore, the func- 
tion of international arbitration in such cases, as also of pure diplo- 
matic adjustments when the settlement of a claim takes this form, 
is the determination of the questions of validity and amounts as be- 
tween sovereigns, and not the determination of questions regarding 
the private ownership of the award under the applicable rules and prin- 
ciples of the national municipal law in force in the country to which 
the award is paid. This is true whether the international award has 
been made in a lump sum, the passing upon individual claims being 
assigned to a local commission, as, for example, the French Indemnity of 
1831 (Frevall v. Bache [1840] 14 Pet., 95); the Chinese Indemnity of 
1858 (The Caldera Cases [1879] 15 Ct. Cls., 546); and the Alabama 
Claims Commission (Williams v. Heard [1890] 140 U. S., 529), or whether 
the award is not a lump sum, but is an award in an individual case and 
made by an international commission which is organized for the express 
purpose of passing upon the individual claims, as, for example, the 
awards by the commission sitting under the Convention with Mexico 
of 1868 (Frelmghuysen v. Key [1883] 110 U. S., 63), and the commission 
sitting under the Convention of 1871 for the settlement of Civil War 
Claims with Great Britain (Phelps v. McDonald [1878] 99 U. S., 297). 
Obviously this fact will usually be covered and made entirely clear either 
by the statute creating the local commission, or the treaty or protocol 
creating the international commission; for example, the protocol in 
the Alsop Case submitted to the Amiable Compositeur the question, 
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as between the Governments of the United States and Chile, ''what 
amount^ if any, is * * * equitably due the claimants." ""Case 
of the United States, p. 1.) 

THE FX7ND WHEN RECEIVED IS A NATIONAL FUND, IN WHICH CLAIlfANTB 
HAVE NO STRICT LEGAL OR EQUITABLE BIGHTS 

From these principles it follows naturally that the award when 
received after the determination of its validity and amount belongs 
to the nation and constitutes a national fund. This proposition was 
contested by the claimants in certain cases cited in the preceding dicH 
cussion, but the court declined to acquiesce in the contention. The 
true doctrine on this point was set forth by the Supreme Court in 
Williams v. Heard ([1890] 140 U. S., 529) when the court said: 

" It was held in United States v. Weld (127 U. S., 51), that this award was made 
to the United States as a nation. The fund was, at all events, a national fund to 
be distributed by Congress as it saw fit. True, as citizens of the United Statei 
had suffered in person and property by reason of the acts of the Confederate 
cruisers, and as justice demanded that such losses should be made good by the 
government of Great Britain, the most natural disposition of the fund that could 
be made by Congress was in the payment of such losses. But no individual 
claimant had, as a matter of strict legal or equitable right, any lien upon the fund 
awarded, nor was Congress under any legal or equitable obligation to pay any 
claim out of the proceeds of that fund. 

i< * * * There was, undoubtedly, a moral obligation on the United States to 
bestow the fund received upon the individuals who had suffered loflses at the 
hands of the Confederate cruisers; and in this sense all the claims of whataoever 
nature were possessed of greater or less pecuniary value. There was at least a 
possibility of their payment by Congress — an expectancy of interest in the fund, 
that is, a possibility coupled with an interest." 

While this particular statement was made in a case dealing with the 
ownership of a portion of a lump-sum award (the Alabama Claims 
fund) there appears no doubt but that the principle is equaUy ap* 
plicable and controlling in cases where awards are made in the names 
of individual claimants by international conunissions. For example, 
in La Abra Silver Minuig Company v. United States ([1899] 175 U. 8., 
423) where an international commission had made an award in favor 
of or in the name of the plaintiff company , the Supreme Court said: 

''The money in the hands of the Secretary of State was paid to the United 
States by Mexico pursuant to the award of the Commission. That tribunal dealt 
only with the two Governments, had no relations with the claimantSi and eould 
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take cognizance only of claims presented by or through the respective govern- 
xnents. No claimant, individual or corporate, was entitled to present any de- 
mand or proofs directly to the Conmiission. * * * As between the United 
States and Mexico, indeed as between the United States and the American 
claimants, the money received from Mexico under the award of the Commission 
was in strict law the property of the United States, and no claimant could assert 
or enforce any interest in it so long as the Government legally withheld it from 
distribution." 

That the fund received in such cases is a national fund is further 
Bhown by the fact that the government has always exercised the 
right to reopen awards for the purpose of determining if they were 
improper or unjust and of refunding whatever sums it seemed inequi- 
table to retain, and this has been done in spite of the protests and 
legal and other proceedings of claimants. 

[This government, by new conventions, reopened international awards in 
favor of its citizens in connection with the United States and Venezuelan Com- 
mission of 1867-68 (Moore's Arbitrations, p. 1659 et seq; I Senate For. Rel. Com- 
mittee Reports, p. 471 et seq) ; and in connection with the awards of the Mixed 
Venezuelan Conmiissions of 1903, one case, the Orinoco Steamship case, being 
resubmitted to an arbitral tribunal (see record of tribunal) and another, the 
Orinoco Corporation, being settled by diplomatic arrangement. (And see also 
Gibbes case and others under the United States and Colombian Commissions of 
1857 and 1864, Moore's Arbitrations, pp. 1361 et seq., particularly 1396 et seq; 
Gibbes case, 13 Op. Atty. Gen'l. p. 19.) Congress has referred to the Court of 
Claims questions involving the validity of international awards. (The Weil and 
La Abra cases, Moore's Arbitrations p. 1324 et seq.) The Senate alone has 
investigated claims passed upon by domestic conmiissions. (Moore's Arbitra- 
tions, pp. 1255 et seq., 1263.) The Secretary of State of his own volition has 
reopened for examination claims passed upon by an international arbitrator. 
(Pelletier and Lazare cases against Haiti, For. Rel. 1887, p. 593 et seq., Moore's 
Arbitrations, p. 1749 et seq.) 

Moreover, funds received from foreign governments in settlement of American 
claims, have been returned to foreign governments because investigations made 
by this government showed that the claims were for one reason or another 
improper. (La Abra and Weil cases, supra; Brig Caroline, a claim against Brazil, 
For. Rel. 1874, p. 95, Senate Ex. Doc. No. 52, 43rd Cong. 1st Sees., I Senate For. 
Rel. Committee Reports, p. 484.) Indeed in all these three cases Congress appro- 
priated public moneys to make up for that part of the awards which had been 
already distributed among claimants. Moreover, in the Caroline case the Secre- 
tory of State appears to have refunded part of the money without congressional 
authority, and he similarly practically waived payment of any indenmity in the 
Pelletier and Lazare cases, supra. 

When lump sums have been awarded to the United States in settlement of 
claims, this government has consistently returned all sums in excess of the losses 
actually suffered. (Chinese Indenmity 1858, Moore's Arbitrations, p. 4627 et 
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seq; Boxer Indemnity 1901, For. Rel. 1907, p. 174; Japanese Indemnity 1864^ 
For. Rel. 1888, p. 1069, Moore's Digest, Vol. V, p. 749.) 

Moreover, in distributing awards Congress has invoked and acted 
upon the same principle, giving the fund to whom it chose and cutting 
off from participation those whom it wished. For example, in appro- 
priating money to meet the "French Spoliation" claims, Congress first 
charged the Court of Claims to determine the then present ownership 
of the various claims, after which and upon receiving the report of the 
court, it appropriated money to pay the claims but provided that it 
should go to the next of kin of the "original sufferer," specifically 
excluding assignees under bankruptcy proceedings and all others who 
did not represent the next of kin. (See 26 Stat., 897, 908; for inter- 
pretation of this statute, see Bagge v. Balch [1896] 162 U. S., 439.) 
Again, in dealing with the Alabama Claims award. Congress provided 
that the commission might award attorneys' fees to those appearing 
for claimants before the commission, but declared that — 

" all other liens upon, or assignments, sales, transfers, either absolute or condi- 
tional for services rendered or to be rendered about any claim or part or parcel 
thereof provided for in this bill heretofore or hereafter made or done before such 
judgment is awarded and the warrant issued therefor, shall be absolutely null and 
void and of no effect.'' (18 Stats., sec. 18, p. 245; for interpretation of this 
statute see Bachman v, Lawson [1883] 109 U. S., 659.) 

BOTH THE EXECUTIVE AND CONGRESS HAVE CERTAIN PLENARY P0WEB8 
OVER SUCH FUND AND THE DISTRIBUTION THEREOF 

When the fund in settlement of claims is received from the foreign 
government, either as the result of diplomatic adjustment or of in- 
ternational arbitration and following the determination of the valid- 
ity and amount of the claim, the national jurisdiction attaches thereto 
and normally it is thereafter dealt with in accordance with the rules 
and principles of national municipal law and not international law. 

Such a fund so received at once becomes subject to the exercise of 
two powers — ^that of the executive or political branch of the govern- 
ment and that of the legislative branch. Roughly the jurisdictions 
of these respective powers are as follows: 

Control by the executive 

After the fund is received from the foreign government, the political 
branch of the government still deals with it in so far as there may be 
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int^national questions involved, such for example as the refunding of 
the award if obtained by means of fraud or imposition, or the making 
of provision for the resubmission of cases to arbitration (in the exer- 
cise of which power, the Senate obviously may be involved). In these 
matters it would seem that the powers of the executive are more or 
less plenary. The question has never, so far as has been observed, 
been adequately discussed, though it received some attention by the 
Supreme Court in connection with the various La Abra and Weil 
cases. In Frelinghuysen v. Key ([1883] 110 U. S., 63), where com- 
plainants sought to compel, by mandamus, the distribution of the 
Weil award by the Secretary of State, who was withholding such sums 
pending the action of the Senate on a treaty providing for a rehearing 
of the cases, the court, in denying the writ, said: 

"All we decide is, it was within the discretion of the President to negotiate 
again with Mexico in respect to the claims, and that as long as the two govern- 
ments are treating on the questions involved, he may properly withhold from the 
relators their distributive shares of the moneys now in the hands of the Secretary 
of State." 

There was also involved in this case the interpretation of a statute 
of Congress with reference to the powers conferred and duties im- 
posed thereby on the executive. Section 1 of this statute provided : 

"Be it enacted by the Senate and House of Repreeentativea of the United States of 
America in Congress assembled^ That the Secretary of State be, and he is hereby, 
authorized and required to receive any and all moneys which may be paid by the 
Mexican Republic under and in pursuance of the conventions between the United 
States and the Mexican Republic for the adjustment of claims, concluded July 
fourth, eighteen hundred and sixty-eight, and April twenty-ninth, eighteen 
hundred and seventy-six; and whenever, and as often as, any installments shall 
have been paid by the Mexican Republic on account of said awards, to distribute 
the moneys so received in ratable proportions among the corporations, com- 
panies, or private individuals respectively in whose favor awards have been made 
by said conmiissioners, or by the umpires, or to their legal representatives or as- 
signs, except as in this act otherwise limited or provided, according to the propor- 
tion which their respective awards shall bear to the whole amount of such moneys 
then held by him, and to pay the same, without other charge or deduction than 
is hereinafter provided, to the parties respectively entitled therteo. And in 
making such distribution and payment, due regard shall be had to the value at 
the time of such distribution of the respective currencies in which the said 
awards are made payable; and the proportionate amount of any award of which 
by its terms the United States is entitled to retain a part shall be deducted from 
the payment to be made on such award, and shall be paid into the Treasury of 
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the United States as a part of the unappropriated money in the lYeasury." 
(20 Stat. L., p. 144.) 

Concerning this section the court said: 

'*2, The first section of the Act of 1878 authorises and requires the Secretary 
of State to receive the moneys paid by Mexico under the Convention, and to dis- 
tribute them among the several claimants, but it manifests no disposition on the 
part of Congress to encroach on the power of the President and Senate to con- 
clude another Treaty with Mexico in respect to any or even all the claims allowed 
by the Commission, if in their opinion the honor of the United States should de- 
mand it. At most, it only provides for receiving and distributing the sums paid 
without a protest or reservation, such as, in the opinion of the Presidoit, is en- 
titled to further consideration. It does not undertake to set any new limits on 
the powers of the Executive." (1 10 U. S., 63.) 

The fifth section of the same act contained the following stipulation: 

''Sec. 5. And whereas the government of Mexico has called the attention of 
the government of the United States to the claims hereinafter named with a view 
to a rehearing; therefore be it enacted, that the President of the United States 
be and he is hereby requested to investigate any charges of fraud presented by 
the Mexican government as to the cases hereinafter named, and if he shall be of 
the opinion that the honor of the United States, the principles of public law or 
considerations of justice and equity, require that the awards in the cases of Ben- 
jamin Weil and La Abra Silver Mining Company, or either of them, should be 
opened and the cases retried, it shall be lawful for him to withhold payment of 
said awards, or either of them until such case or cases shall be retried and decided 
in such manner as the governments of the United States and Mexico may agree, 
or until Congress shall otherwise direct. And in case of such retrial and decision, 
any moneys paid or to be paid by the Republic of Mexico in respect of said 
awards respectively, shall be held to abide the event, and shall be disposed of ac- 
cordingly; and the said present awards shall be set aside, modified or affirmed as 
may be determined on such retrial: Provided^ That nothing herein shall be con- 
strued as an expression of any opinion of Congress in respect to the character 
of said claims or either of them." (20 Stat. L., p. 145.) 

The court interpreted this section as follows: 

"The fifth section, as we construe it, is nothing more than an ezpreanon l^ 
Congress, in a formal way, of its desire that the President will, before he makes 
any payment on the Weil or La Abra claims, investigate the charges of fraud pre- 
sented by Mexico, 'And if he shall be of the opinion that the honor of the United 
States, the principles of pubKc law or considerations of justice and equity retjuire 
that the awards * * * or either of them should be opened and the cases rs- 
tried^ that he will Withhold payment * * * until the case or cases shall be 
retried and decided in such manner as the Governments of the United States and 
Mexico may agree, or until Congress shall otherwise direct.' From the beginning 
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to the end, it is, in fonn even, only a request from Congress to the Executive. 
This is far from making the President for the time being a quasi judicial tribunal 
to hear Mexico and the implicated claimants and determine once for all as be- 
tween them, whether the charges which Mexico makes have been judicially es- 
tablished. In our opinion, it would have been just as competent for President 
Hayes to institute the same inquiry without this request as with it; and his action 
with the statute in force is no more binding on his successor than it would have 
been without. But his action as reported by him to Congress is not at all incon- 
sistent with what has since been done by President Arthur. He was of opinioii 
that the disputed 'Cases should be further investigated by the United States to 
ascertain whether this Government has been made the means of enforcing against 
a friendly power, claims of our citizens based upon or exaggerated by fraud,' and, 
by implication at least, he asked Congress to provide him the means 'of institu- 
ting and furnishing methods of investigation which can coerce the production of 
evidence or compel the examination of parties or witnesses.' He did report offi- 
cially that he had grave doubts as to the substantial integrity of the Weil claim 
and the 'Sincerity of the evidence as to the measure of damages insisted upon and 
accorded in the case of the La Abra * * * Company.' The report of 
Mr. Evarts can not be read without leaving the conviction that if the means had 
been afforded the inquiries which Congress asked for would have been further 
prosecuted. The concluding paragraph of the report is nothing more than a noti- 
fication by the President that unless the means are provided, he will consider that 
the wishes of Congress have been met, and that he will act on such evidence as he 
has been able to obtain without the help he wants. From the statements in the 
answer of Secretary Frelinghuysen in the Key Casey it appears that further evi- 
dence has been found, and that President Arthur, upon this and what was before 
President Hayes, has become satisfied that the contested decisions should be 
opened and the claims retried. Consequently, the President, believing that the 
honor of the United States demands it, negotiated a new Treaty, providing for 
such a reexamination of the claims, and submitted it to the Senate for ratifica- 
tion. Under these circumstances it is, in our opinion, clearly within the discre- 
tion of the President to withhold all further payments to the relators until the 
diplomatic negotiations between the two Governments on the subject are finally 
concluded. That discretion of the Ebcecutive Department of the Government 
can not be controlled by the judiciary." (110 U. S., 63.) 

The Senate having refused its advice and consent to the treaty 
(referred to by the court) which the President had submitted to it, an 
assignee of the claimant Weil again sought to compel the Secretary 
of State to distribute the fund (part of which he was still retaining) 
on the ground that the President's lawful control of the fund con- 
tinued merely during the pendency of the proposed treaty, and that 
he, therefore, was no longer rightfully withholding payment. The 
court, in declining to grant the mandamus asked for in this case, used 
the following language: 
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" It is contended, however, that, in this instance, the final custody of the mon^y 
was vested by the act of June 18, 1878, solely in the Secretary of State, and that 
it was thereby made his duty to distribute and pay the awards to the claimants 
independently of the direction or control of the President. But the act thus 
referred to as the basis of this application, when considered throughout as it must 
be, not only does not undertake to impose the payment of these awards as an 
independent duty upon the Secretary, but specifically subjects such payment to 
the control of the President. The Secretary of State was, indeed, authorized and 
required by the first section to receive from Mexico the whole mon^ awarded, 
and to distribute the same from time to time as the installments came in, among 
those in whose favor awards had been made, or to their legal representatives or 
assigns, but this was accompanied by the restriction, explicitly expressed, out 
of abundant caution, 'except as in this act otherwise limited or provided.' 



" The principal propositions urged by counsel are, that ' the award made against 
Mexico in favor of Benjamin Weil remains a final and conclusive adjudication in 
favor of a citizen of the United States against a foreign government;' that ' the 
United States have not now and never have had any property, right or interest 
in the original claim or the award, or in the money paid in by Mexico to meet and 
satisfy it;' that 'the money so paid is, by the terms of a statute, in the official 
custody of the Secretary of State; the President of the United States has now no 
lawful control over it, and never had any lawful control over it, excepting for a 
temporary purpose during the pendency of a new treaty in the Senate; that con- 
trol ended when the Senate rejected the new treaty.' 

''These propositions have already been substantially disposed of by the deci- 
sion of this court in Frelinghuysen v. Key (110 U. S., 63), from the prindples 
announced in which we have no disposition to recede. It was there ruled, Mr. 
Chief Justice Waite delivering the opinion, that there was no doubt as to the 
conclusiveness of the awards under the convention of July 4, 1868, but that the 
language of the treaty was to be construed as used in a compact between two 
nations for the adjustment of the claims of the citizens of either against the other; 
that citizens of the United States having claims against Mexico were not parties 
to the convention; that while the claims of individual citizens were to be con- 
sidered by the conmiission in determining amounts, the whole purpose of the 
convention was to ascertain how much was due from one government to the 
other on account of the demands of their respective citizens; that, as between 
the United States and Mexico, the awards were final and conclusive until set 
aside by agreement between the two govemment^or otherwise; that the ri^t of 
the United States to treat with Mexico for a retrial was unquestionable; that 
each government, when it entered into the compact under which the awards 
were made, relied on the honor and good faith of the other for protection, as far 
as possible, against frauds and impositions by the individual claimants; and 
that where a fraudulent claim or false testimony was presented by a citizen for 
reference to the commission, this was an imposition on his own government, and 
it would be not only its right but its duty to repudiate the act^ if it afterwaida 
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discovered that it had in this way been made an instrument of wrong toward a 
friendly power.'' (Boynton v. Blaine [1890] 139 U. S., 306, 320-321.) 

After quoting the essential portions (as already set forth above) of 
the opinion of the court in Frelinghuysen t;. Key regarding the effect 
of the provisions of the statute of 1878 upon the powers of the execu- 
tive, the court continued: 

''The new convention was then pending in the Senate, and it was clear that 
the discretion of the executive department of the government to withhold all 
further payments to the relators until the diplomatic negotiations between the 
two governments on the subject were finally concluded, could not be controlled 
by the judiciary. 

''This is conceded by the relator, and such a concession is inconsistent with 
the contention that the award was a final and conclusive adjudication in Weil's 
favor, as an individual, against Mexico. As between nations, the proprietary 
right in respect to those things belonging to private individuab or bodies cor- 
porate within a nation's territorial limits is absolute, and the rights of Weil can 
not be regarded as distinct from those of his government. The government 
assumed the responsibility of presenting his claim, and made it its own in seeking 
redress in respect to it. Under this convention it was the balance that was to be 
paid, after deducting from what was found in favor of one government that which 
was found in favor of the other. So that the moneys paid in liquidation of that 
balance belonged to the United States, to be increased by appropriation to the 
extent of the amounts allowed Mexico, and the aggregate to be distributed to 
the claimants as might be provided.'' (Boynton v. Blaine [1890] 139 U. S., 323.) 

The opinion of the court concludes as follows: 

" So long as the political branch of the government had not lost its control over 
the subject matter by final action, the claimant was not in a position, as between 
himself and his government, to insist on the conclusiveness of the award as to him. 
And while it is true that for the disposition of the case of Frelinghuysen v. Key it 
was sufficient that it appeared that diplomatic negotiations were pending which, 
as the court demonstrated, the act of 1878 in no manner circumscribed, it does not 
follow that the political department of the government lost its control because 
those negotiations failed. 

" On the contrary, that control was expressly reserved, for it was made the duty 
of the President, if of opinion that the cases named should be retried, to withhold 
payment until such retrial could be had in an international tribunal, if the two 
governments so agreed, or in a domestic tribunal if Congress so directed, and, at 
all events, until Congress should otherwise direct. The fact that a difference of 
view as to whether the retrial should be international or domestic may have 
arisen and led to delay, or that such difference may have existed on the merits, 
does not afifect the conclusion. The inaction of Congress is not equivalent to a 
direction by Congress. The political department has not parted with its power 
over the matter, and the intervention of the judicial department can not now be 
invoked." (Boynton v. Blaine [1890] 139 U. S., 325-326.) 
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On this general phase of the question and with reference to the 
power of the executive in the premises, it seems appropriate to incor- 
porate the opinion of Attorney General Wirt (rendered July 27, 1824) 
on **The Judiciary and the Executive." Although those obeervations 
of the opinion which deal with the nature of the ownership in the fund 
have not finally been followed by any of the three branches of govern- 
ment, yet The Attorney General's remarks regarding the constitutional 
powers of the executive are timely and pertinent to the present dis- 
cussion: 

" I have examined the case of James L. Cathcart, which you have submitted 
for my opinion. The case is, that the commissioners under the Spanish treaty 
have allowed to Mr. Cathcart a simi of money which, according to his memorial, 
he alone was authorized to receive. It now appears that there are other claim- 
ants on this fund, under titles derived, or alleged to be derived, from Mr. Cath- 
cart, to wit: 1. John Woodside, as trustee for Mrs. Cathcart; 2. Richard Smith, 
cashier of the office of discount and deposits of the United States, as assignee of 
J. Woodside; and, 3. William Robertson, holding a special lien on this Spanish 
claim from Mr. Cathcart, as additional security for the payment of certain bonds 
given by Mr. Cathcart to Mr. Robertson, for the purchase of a tract of land in 
Virginia, &c. Mr. Robertson has filed a bill in the chancery side of the court of 
the United States for the District of Columbia, by which he seeks to enforce this 
lien thus created in his favor by Mr. Cathcart. He controverts the claims of Mr. 
Woodside, Mrs. Cathcart, and Mr. Smith; and asks that the officers of the Gov- 
ernment may be enjoined from paying the simi so awarded, to either of the other 
parties, &c. An injunction has been granted in conformity with this prayer. 
And the questions which you propound to me are — 

"1. Whether, in any case, an injunction is binding on the executive depart- 
ment of the government? 2. If so, whether the injunction stated is binding on 
the officers of the treasury? 3. Whether the case submitted is such as to render 
it expedient to respect the injunction in this instance? 4. If not, in whose name, 
(according to the state of the case as presented by the documents accompanying 
your letter) can a warrant legally issue? On the first and second questions, I 
am of the opinion that it is not in the power of the judicial branch of our govern- 
ment to enjoin the executive from any duty specially devolved on it by the 
legislative branch of the government, or by the constitution of the United States. 
If it were otherwise, it would be in the power of the judicial branch of the gov- 
ernment to arrest the whole action of the other two branches. 

''My opinion is, that the judiciary can no more arrest the executive in the 
execution of a constitutional law, than they can airest- the legislature itself in 
passing the law. It would be easy to show that the existence of such a power in 
the judiciary would place the existence, not only of the government, but of the 
nation itself, at the mercy of that body, in every crisis both of war and peace. 
It is, therefore, in my opinion, essential to the government itsetf to aasert, for the 
executive branch, this independence of action. Yet, neverthekss, I am of the 
opinion that there are cases in which the courts will be found a useful auziliaiy 
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to the executive, and promotive of the purposes of justice, to abide the decision 
of a court. Where a law, for example, is so formed, or the evidences of rival 
claims are so poised, as to render it doubtful which, of several individuals, is 
entitled to the benefit of a private law, and the parties have commenced a litiga- 
tion before a court by which their relative rights are to be adjusted, I can per- 
ceive no inconvenience; but, on the contrary, much convenience which would 
result to the executive department from their accepting the aid of a court in ad- 
justing the relative rights of the parties. 

" The forms of proceeding in court give them advantages for the fair settlement 
of these controversies which are not enjoyed by the Executive. The permitting 
a judicial tribunal, therefore, to draw such subjects to its arbitraments is calcu- 
lated to relieve the Executive from a very onerous bimlen, which the judiciary 
can bear to more advantage; it is calculated to promote the purposes of private 
justice; and, at the same time, leaves the Executive in full possession of the 
principles of independence which I have mentioned, whenever the public good 
shall call for its exercise. I am, therefore, of the opinion, that in all cases in 
which the government is a mere stakeholder, and several individuals are claiming 
the benefit of a fund, with regard to which it is inunaterial to the government and 
the essential purposes of the law whether it be ascertained to be due to the one 
individual or the other, the officers of the treasury would exercise a sound dis- 
cretion in referring them to the courts for the decisions of their respective rights; 
or, if persons so circumstanced shall have spontaneously commenced the litiga- 
tion of their rights before a court, and the officers of the treasury shall have notice 
of the suit, by an injunction or otherwise, I should think it expedient for them 
to suspend their action under the law, until the court shall have decided on the 
subject. I would not advise those officers to acknowledge the jurisdiction of the 
court, by appearing to the suit as parties; this might involve them in expense 
and trouble. AU that I would reconunend, in such a case, is a forbearance to act 
until the court shall have decided; and a payment according to the decision, 
when the decision shall be finally made. 

''To your third question, therefore, I answer that the case submitted is such a 
one as to render it expedient to respect the injunction to the extent that I have 
mentioned. AU the preliminary steps in the adjustment of the accounts to the 
time of issuing the warrant may be gone through, without prejudice to any one; 
but I would reconunend that the warrant be withheld until the court shall have 
decided who is entitled to the money, and then issued to the individuab so de- 
cided to be entitled. There are peculiar reasons which render this course espe- 
cially proper at the present instance. Those may be found in the statement 
made by Mr. Cathcart in his memorial to the oonunissioners, that he alone was 
entitled to receive the money, compared with his deed in favor of Mrs. Cathcart, 
and his agreement with Mr. Robertson; and in the extract which you furnished 
me from the report of the oonunissioners. But I forbear to press these peculiar 
circumstances, because, under the general rale which I have already stated, I 
should think this a proper case to abide the decision of a court. 

"This answer to your third question renders it unnecessary to answer your 
fourth. 

"The documents are returned.'' (1 Op. Atty. Gen'l., 681-684.) 
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It is, therefore, believed that for all questions regarding the inter- 
national phases (save as to such matters as were involved in the 
La Abra and Weil cases, discussed below) the executive may be re- 
garded as possessing certain plenary powers. The exact delimitar 
tion of such powers would probably be difficult, and as the question 
is not pertinent to the present inquiry it will not be pursued. 

CorUrol by Congress 

But it seems clear from the cases that in connection with these in- 
ternational phases Congress also may have (as just suggested) cer- 
tain plenary powers. Indeed such powers were exercised in connec- 
tion with the disposition of these same La Abra and Weil cases, when 
Congress later, in 1892, passed certain acts referring to the Court of 
Claims the question of whether or not the awards had been secured 
by fraud. The constitutionality of these acts being attacked, the 
Supreme Court in La Abra Silver Mining Co. v. United States ([1899] 
175 U.S., 423) said: 

*** * * The question for the determination of which the present suit was 
directed to be instituted was whether the award made by the Commission in 
respect to the claim of the La Abra Company was obtained as to the whole sum 
included therein or as to any part thereof, by fraud effectuated by means of false 
swearing or other false and fraudulent practices on the part of the company, or 
its agents, attorneys or assigns. It can not, we think, be seriously disputed that 
the question whether fraud has or has not been committed in presenting or prose- 
cuting a demand or claim before a tribunal having authority to allow or disallow 
it is peculiarly judicial in its nature, and that in ascertaining the facts material in 
such an inquiry no means are so effectual as those employed by or in a court of 
justice. The Executive branch of the Government recognized the inadequacy 
for such an investigation of any means it possessed, and declared that Congress 
by its 'plenary authority' ought not only to decide whether such an investigation 
should be made, but provide an adequate procedure for its conduct and prescribe 
the consequences to follow therefrom. The suggestion that the question of fraud 
be committed to the determination of a judicial tribunal first came from the 
Executive branch of the Government. Undoubtedly Congress, having in view 
the honor of the Government and the relations of this country with Mexico, could 
have determined the whole question of fraud for itself, and by a statute, approved 
by the President, or which being disapproved by him was passed by the requisite 
constitutional vote, have directed the return to Mexico, the other party to the 
award, of such moneys as had been paid into the hands of the Secretary of State. 
It is also clear that in the absence of any statute suspending the distribution of 
such moneys, the President could have ignored the charges of fraud and ordered 
the distribution to proceed according to the terms of the treaty and the award. 
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But it does not follow that Congress was without power, no distribution having 
been made, to control the whole matter by plenary legislation (pp. 459-460.) 

*** * * It is therefore difficult to perceive any ground upon which to ques- 
tion its power to make the distribution of moneys in the hands of the Secretary 
of State — ^representing in that matter the United States and not simply the Presi- 
dent — depend upon the result of a suit by which the United States would be 
bound and in which the claimants to the fund in question could be heard as par« 
ties, and which was to be brought in a court of the United States by its author^ 
ity, for the purpose of determining whether the La Abra Company, its agents or 
assigns had been guilty of fraud in the matter of the claim that it procured to be 
presented to the commission. The act of 1892 is to be taken as a recognition, so 
far as the United States is concerned, of the legal right of the Company to receive 
the moneys in question imless it appeared upon judicial investigation that the 
United States was entitled, by reason of fraud practiced in the interest of that 
corporation, to withhold such moneys from it. Here then is a matter subjected 
to judicial investigation in respect of which the parties assert righU — the United 
States insisting upon its right under the principles of international comity to 
withhold moneys received by it under a treaty on account of a certain claim 
presented through it before the Commission organized under that treaty in the 
belief, superinduced by the claimant, that it was an honest demand; the claimant 
insisting upon its absolute legal right under the treaty and the award of the Com- 
mission, independently of any question of fraud, to receive the money and dis- 
puting the right of the United States upon any ground to withhold the sum 
awarded. We entertain no doubt these rights are susceptible of judicial deter- 
mination within the meaning of the adjudged cases relating to the judicial power 
of the courts of the United States as distinguished from the powers oonmiitted 
to the Executive branch of the Government (pp. 460-461). 



" Much was said in argument about the interference by the act of 1892 with the 
discharge by the President of his constitutional functions in connection with 
matters involved in the relations between this country and the Republic of 
Mexico. For reasons already given this contention can not be sustained. It is 
without support in anything done or said by the eminent jurists who have pre- 
sided over the Department of State since the controversy arose as to the integ- 
rity of the claim made by the La Abra Company. On the contrary, those officers 
have uniformly insisted that the authority of Congress was plenary to determine 
whether the award in respect of those claims was procured by fraud practiced on 
the part of that (I!ompany and whether in that event the Company should be 
barred of any claim to the moneys received from the Republic of Mexico. Upon 
this question the legislative and executive branches of the Government have 
acted in perfect harmony. The question arises under the Constitution of the 
United States and a treaty made by the United States with a foreign country, is 
judicial in its nature, and one to which the judicial power of the United States is 
expressly extended. Both branches of the Government were concerned in the 
enactment subjecting that question to judicial determination, and it can not 
•properly be said that the President by approving the act of 1892 or by recognia- 
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ing its binding force surrendered any function belonging to him under the 8U« 
preme law of the land " (p. 462). 

It is believed, however, that such plenary power of the Congress 
should be understood as referring to, and connected with, and indeed 
as auxiliary to, the fulfillment of certain of our international obliga- 
tions in such matters, and that the power should be exercised in af- 
fording means for carrying out such obligations where such means 
do not reside in the executive; for example, the determination of the 
question of whether fraud has or has not been practiced being a ques- 
tion which under our system is distinctively judicial rather than exec- 
utive, and, moreover, the executive not having the machinery neces- 
sary adequately to conduct a judicial investigation. Congress has 
plenary power in the matter for the purpose of determining how that 
judicial question regarding fraud shall be determined. It is thought 
that the language of the cases should be understood in this sense rather 
than in the sense that the Congress as such has any part or function 
in the political branch of the government or in the performance of 
the duties of that branch. 

But it would seem equally clear and sound with reference to the 
jurisdiction of Congress that when these funds have been received 
and the international aspects have been cleared up, then the funds 
being national funds their distribution is a matter in which the Con- 
gress has plenary jurisdiction if it chooses to act, and that Congress 
having acted either on a specific case or by general legislation the 
distribution must be made under such rules and regulations as the 
Congress has seen fit to provide. 

In this connection, and with reference to the statement of the court 
regarding the agreement between the executive and legislative branches 
of the government regarding the plenary nature of the powers of 
the Congress in the premises, the following extracts from letters from 
Secretary Evarts to the President, in which is used the expression re^ 
f erred to by the court, should be considered. 

In a letter to the President dated August 13, 1879, and marked 
"confidential," Secretary Evarts said, in connection with an investi- 
gation of the fraud charged in the La Abra and Weil cases: 



«' 



'The authority for such an investigation must proceed from GongreaB. I 
would advise, therefore, that the proofs and conclusions you shall come to therecm, 
if adverse to the immediate payment on these awards of the ioBtaOiiieiitft le- 
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odved from Mexico, be laid before Congress for the exercise of their plenary au- 
thority in the matter." (Ex. Doc. No. 103, 48th Cong., Ist sess., p. 582.) 

In a letter to the President dated April 30, 1880, on the same general 
subject, Secretary Evarts used this language: 

''The parties interested in these awards have from time to time preferred 
requests for a renewed consideration by the Executive of the questions arising 
for his determination under the act of Congress of June 18, 1878, and have partio* 
ularly insbted that, in deciding agunst opening these awards diplomatically and 
reexamining them by a new international commission, the whole discretion vested 
in the Executive as a part of the treaty-making power and under the special 
provision of the act of Congress was exhausted, and that the payments should be 
no longer suspended in respect of these cases, or either of them. A solicitous 
attention to the rights of the claimants and the duty of the £2zecutive in the 
premises has confirmed me in the opinion that Congress should determine whether 
'the honor of the United States' requires any further investigation in these cases, 
or either of them, and provide the efficient means of such further investigation if 
thought necessary. 

"While these considerations led to the conclusion that these cases ought not to 
be made the subject of a new international conmiission, I was yet of opinion 
that 'the honor of the United States' was concerned to inquire whether in these 
cases submitted by this Government to the Commission its confidence has been 
seriously abused, and the Government of Mexico, acting in good faith in accept- 
ing a friendly arbitration, had been subjected to heavy pecuniary imposition by 
fraud and perjury in the maintenance of these claims, or either of them, before 
the Conunission. In furtherance, however, of this opinion it seemed to me appar- 
ent that the Executive discretion under the act of Congress, could extend no 
further than to withhold further payments on the awards until Congress should, 
by its plenary authority, decide whether such an investigation should be made, 
and should provide an adequate procedure for its conduct, and prescribe the 
consequences which should follow from its results." (Ex. Doc. 103, 48th Cong. 
iBt sess., pp. 742, 743.) 

The opinion of the committees of the House of Representatives on 
this matter is not without interest. In 1877 the Committee on For- 
eign Affairs, reporting on a proposed joint resolution directing the 
Secretary of the Treasury to pay no more moneys on the La Abra 
and Weil claims until further information was obtained by Congress, 

said: 

"The oonmiittee are of the ofnnion that the House of Representatives has no 
jurisdiction over the subject matter referred by the joint resolution, and that the 
Mexican Republic has not made, and could not properly make, any application 
to the legislative department of this government. 
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''The committee do not wish to be understood as expressing any opinion upon 
the questions of fraud and perjury suggested by the representatives of Mexico, 
08 indicated by the resoltUion referred to this commiUeef nor as saying tliat any appli- 
cation which has been or may be made by Mexico to the executive department 
of this government should not be entertained by it, or that the relief sought 
should not be granted. It is the opinion of the conunittee that the question pre- 
sented, in so far as it relates to payment of money under the awards received from 
Mexico, is entirely within the jurisdiction and discretion of the treaty-making 
power under the Constitution, and that the Executive is, with the concurrence 
of the Senate, fully empowered to open negotiations with Mexico by further 
treaty, if the two powers can concur therein, to accomplish the relief asked for; 
and if, in the opinion of the President, such frauds have been practiced as to 
entitle Mexico to relief, this committee would be gratified to know that proper 
steps would be taken to that end." (House Report No. 27, 45th Cong., 2d seas., 
pp. 6 and 8.) 

Later, in 1886, Mr. Daniel, of the Committee on Foreign AffairSi 
submitting the majority report of the committee, said: 



''has GONQBESS the COKSTrrunOKAL POWER TO REOPEN THE AWARD AND 

ORDER A NEW TRIAL? 

''We have no doubt that Congress may waive the benefits of the treaty with 
Mexico and reopen the case decided in favor of La Abra Company. Sir Edward 
Thornton took such power for granted as an attribute of our national soverdgnty. 
The existence of such power is sustained by a number of precedents, and to a 
certain extent it has already been exercised by Congress in the act of 1878 8U»- 
pending payment of the sums awarded, and ol which the present bill is amend- 
atory. The President assumes and the Secretary of State asserts it, and in Key 
V, Frelinghuysen the Supreme Court affirmed it. 

"While we thus recognize the power of Congress to intervene, we must not for- 
get the circumstances under which intervention is asked, nor fail to remember 
that only extraordinary and very cogent circumstances would warrant it.'' 
(House Report No. 3474, 49th Cong., Ist sess., pp. 1, 2.) 

Still later, in 1892, Congress passed the acts providing for the liti- 
gation in the Court of Claims of the question whether or not fraud 
existed in these cases. 

In 1896 Congress passed a general act (quoted hereinafter) provid- 
ing a method for distribution of all funds of this general character 
received from foreign governments, so that at the present time the 
international phases being finished, the national phase attaches under 
a permanent statute giving certain powers and imposing certain duties 
on the Secretary of State. 
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NATURE OP PRIVATE OWNERSHIP IN THE AWARDS 

But in connection with this doctrine of the plenary powers of the 
executive on the one hand and Congress on the other and notwith- 
standing the doctrine developed and acted upon in the Mexican cases, 

(Frelinghuysen v. Key and La Abra Silver Mining Co. v, Frelinghuysen [1883] 
110 U. S., 63; Boynton v, Blaine [1890] 139 U. S., 306; U. S. v. La Abra Silver 
Mining Co. [1894], 29 Ct. CI., 432; U. S. v. y^eU [1894] 29 a. CL, 523 supra; and 
La Abra Silver Mining Co. v, U. S.) 

and in the Alabama Claims cases, 

(Bachman v. Lawson [1883] 109 U. S., 659; Great Western Insurance Co. v. 
U. S. [1884] 19 Ct. Cls., 206, same case on appeal [1884] 112 U. S., 193; U. S. v. 
Weld [1888] 127 U. S., 51 ; and Williams v. Heard [1890] 140 U. S., 529.) 

that the funds received from foreign governments in settlement of 
the claims of American citizens against such governments are national 
funds of the United States, and that ''no individual claimant has as a 
matter of strict legal or equitable right, any lien on the fund awarded, 
nor is Congress under any legal or equitable obligation to pay any 
claim out of the proceeds of such a fund," though "there is, undoubt- 
edly, a moral obligation on the United States to bestow the fund re- 
ceived upon the individuals who suffered the losses" (Williams t;. Heard, 
supra), yet beginning with Comegys v, Vasse ([1828] 1 Peters, 193), 
there have been before the Supreme Court of the United States a 
score of cases dealing with the ownership of such claims as between 
private parties, the contests, in most if not all of the cases, arising out 
of transactions which antedated (often by several years) the recovery 
and distribution' of the award. These various litigations have been--' 
Between the assignee in bankruptcy [who prevailed] and the bankrupt; 

(Comegys v. Vasse [1828] 1 Peters, 193; Phelps v. MoDonald [1878] 99 U. S., 
298; Williams v. Heard [1890] 140 U. S., 529.) 

Between the assignee in bankruptcy and the personal assignee of 
the bankrupt (bills dismissed by Supreme Court for want of juris- 
diction) ; 

(GiU V. OUvere Ex's. [1850] 11 How., 529; Williams Trustee o. Oliver [18511 
12 How., Ill; WiUiams Trustee v. OUver [1851] 12 How., 125.) 
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Between a judgment creditor of the insolvent assignor and the per- 
sonal assignee [who prevailed] who was also the assignee of a trustee; 

(Deacon v, Oliver [1852] 14 How., 610.) 

Between the administrator of a bankrupt's estate and the execu- 
tor of the assignee of a trustee in bankruptcy, such assignee being 
also the personal assignee of the bankrupt [bill dismissed]; 

(McBlair v. Gibbes [1854] 17 How., 231.) 

Between the administrator of a' bankrupt's estate [who prevailed] 
and the executor of the assignee of a trustee in bankruptcy; 

(Williams t;. Gibbes [1854] 17 How., 239; Gkxxliiig v. OUver [1854] 17 How. 
274.) 

Between the assignee of a subassignee [who prevailed] and the ad- 
ministratrix of the claimant; 

(Lewis V. BeU [1854] 17 How., 616.) 

Between an assignee of the claimant, and an assignee of therassigneey 
i. e., a subassignee [who prevailed]; 

(Pugh t;. Porter [1885] 112 U. S., 737.) 

Between a subassignee [who prevailed] and a person cleaning aa 
the assignee of a subassignee; 

(Porter t;. White [1888] 127 U. S., 235.) 

Between the assignee [who prevailed] of a trustee in bankruptcy, 
such assignee being also the personal assignee of the bankrupt, for 
services rendered by the assignee in collecting the fund, and the ad- 
ministrator of the bankrupt; 

(Williams v. Gibbes, and Gibbes v. Williams [1857] 20 How., 535.) 

Between the trustee in bankruptcy [who prevailed] on behalf of 
the creditors and the administrator de bonis nan of the bankrupt's 
estate, for the benefit of the heirs and distributees; 

(Mayer v. White [1860] 24 How., 317.) 

Between attorneys in fact [who prevailed], suing for setvioes in 
poUecting, and the claimant; 

(Bachman v. Lawson [1883] 109 U. S., 59.) 
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Between an attorney at law [who prevailed] employed by brother 
of claimant (seemingly acting as agent) and the administrator of the 
claimant's estate; 

(WyUe t;. Coxe [1853] 15 How., 415.) 

Between a judgment creditor, joined by an assignee in bankruptcy 
[who prevailed], and the bankrupt, who was guilty of fraud in connec- 
tion with bankruptcy proceedings; 

(Clark t;. Clark [1854] 17 How., 315.) 

Between a State receiver upon a judgment taken Tpro confesso and 
an assignee [who prevailed] under bankruptcy proceedings; 

(Booth V, Clark [1854] 17 How., 322.) 

Between prior assignee and subsequent assignee [who prevailed] of 
the same claim, only the latter party filing his assignment with the 
department of State; 

(Judson V, Corcoran [1854] 17 How., 612.) 

Between rival claimants. 

(Frevall v. Bache [1840] 14 Peters, 95.) 

In all these cases there is more or less discussion of the nature of 
the interest which a claimant has in a fund secured from a foreign 
government in settlement of injuries inflicted upon the claimant by 
that government, but the subject was particularly treated in Co- 
megys v. Vasse, Frevall v. Bache, Deacon t;. Oliver, Mayer v. White, 
Judson t;. Corcoran, Phelps v. ]Vf cDonald, Bachman t;. Lawson, Wil* 
liams t;. Heard, U. S. t;. La Abra Silver Mining Co. (Ct. Cls.), Pugh v. 
Porter, and Porter v. White. In these cases the courts have made 
various statements regarding the nature of the right possessed by the 
claimant in the award, the more important of which may be stated 
as follows: 

(1) That there is no element of donation or gratuity in the receipt 
by the claimant from the government of the award made against a 
foreign government (ComegyB t;. Vasse, Williams t;. Heard, Phelps v. 
McDonald) ; 

(2) That the claimant's rights in connection with his claim are 
vested rights (Comegys v. Vasse) ; 
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(3) That the claim has about it and indeed constitutes a "spes 
recuperandi" (Comegys v, Vasse); 

(4) That the claimant's interest in the fund constitutes a chose 
in action (Judson v. Corcoran) ; 

(5) That the interest may be bought and sold, assigned, devised, 
or pass to legal representatives (Comegys v. Vasse, Williams t;. Heard, 
Pugh V, Porter, Porter v. White) ; 

(6) That the right of the claimant is a possibility, coupled with an 
interest (Phelps v. McDonald, Williams v. Heard) ; and 

(7) That it is immaterial that the claimant has no remedy against 
his government, save as it is specifically given, since in these cases at 
least there may be a right without a remedy (Comegys v. Vasse, 
Williams v. Heard, Phelps v, McDonald). 

But see as to all these points Blagge v, Balch (1895), 162 U. S., 439, 
which appears to be decided upon the principle that Congress may 
legally do with such claims whatever it desires and sees fit. 

But in connection with all of these cases, and as showing that the 
statements and arguments therein made do not in any wise infringe 
upon the fundamental proposition that awards received are national 
funds belonging to the United States and not to the claimants, and 
that the nation, by one governmental branch or another, has plenary 
authority to deal with such funds as it may see fit, attention is called 
to the observation of Mr. Chief Justice Waite who, in laying down 
the doctrine as to the fundamental rights and powers of the United 
States with reference to such funds, said, concerning the cases that 
had been cited to him as holding a contrary doctrine: 

''None of the cases cited by counsel are in opposition to this. They all relate 
to the disposition to be made of the proceeds of international awards after they 
have passed beyond the reach of the government and into the hands of private 
parties. The language of the opinions must be construed in connection with 
this fact." (Frelinghuysen v. Key, supra.) 

The cases cited to and before the court when this statement was 
made seem to have been Comegys v. Vasse, Clark v. Clark, Judson v. 
Corcoran, Phelps v. McDonald, and Gibbes Case, 13 Opinions Attorney 
General, 19 (Ex. Doc. 103, 48th Cong., 1st sess., p. 726). 

Moreover, in this connection, it must not be overlooked that both 
the courts and Congress have regarded and have treated awards made 
to individuals in international commissions (Mexican Claims Com- 
mission of 1868) and awards made to the United States in a lump 
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sum and afterwards distributed among the claimants (as the Ala- 
bama Claims), as of the same nature and character so far as the rights 
of claimants thereto are concerned; that the courts have seemingly 
refused to recognize any fundamental difference, so far as the rights 
of claimants are concerned, between claims of the latter class to satisfy 
which there is a payment of a lump sum which is subsequently dis- 
tributed among the claimants (Alabama Claims) and claims which 
this government by treaty releases as against a foreign government 
and to pay which it afterwards appropriates money from its own treas- 
ury (see Treaty of Guadalupe-Hidalgo; see Great Western Insurance 
Co. V. U. S.) ; and that as to the releasing of claims and the subsequent 
granting of compensation for such claims to those suffering the injury, 
Congress may and has arbitrarily and seemingly irrespective of any 
other rights that might have been created by assignments, sales, bank- 
ruptcy proceedings, etc., designated the beneficiaries of such funds, 
thus acting on the principle, which indeed is established by such action, 
that the money it paid was a pure donation or gratuity by this govern- 
ment (French Spoliation Claims). 

Upon this phase of the matter, the Supreme Court, in handing down 
an opinion concerning the respective rights of parties claiming under 
the acts of Congress dealing with '' French Spoliation" Claims, said: 

''Under the act of January 20, 1885, the claims were allowed to be brought be- 
fore the Court of Claims, but that court was not permitted to go to judgment. 
The legislative department reserved the final determination in regard to them to 
itself, and carefully guarded against any committal of the United States to their 
payment. And by the act of March 3, 1891, payment was only to be made ac- 
cording to the proviso. We think that payments thus prescribed to be made were 
purposely brought within the category of payments by way of gratuity, pay- 
ments as of grace and not of right. 

* * * * * * * 

" Manifestly the claims involved in these cases do not come within the rule laid 
down in Comegys v. Vasse and Heard v, Williams, and, without intimating any 
opinion on their merits, the legislation seems to us plainly to place them within 
that applied in Emerson's Heirs v. Hall, though the circumstances are not the 
same. [In this Emerson case, it was held that the fund involved — a pension — 
was a donation or gratuity.) 

****** * 

''As we have seen, the Court of Claims had informed Congress that their view 
was that the action of the United States came within the constitutional provision 
as to the taking of private property for public use, and hence that Congress was 
bound to pay the claimants what was due them by reason of such taking, and fur- 
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ther that they had accordingly made awards in favor of assigneeB in bankruptcy. 
But Congress declined to accept the views of the Court of Claims and to treat 
these claims as property of the original claimants, transferable and transmissible 
like other property of the nature of choses in action, and expressly provided that 
the awards should be made to the next of kin instead of the assignees in bank- 
ruptcy." (Blagge t;. Balch [1895] 162 U. S., 439.) 

Moreover, the action of Congress in the matter of the Alabama 
Claims was to the same effect when it provided m section 16 of the 
Act of June 23, 1874 (18 Stats., 245), that the commission should allow 
attorneys' fees to those representing the claimant before the com- 
mission, but that ''all other liens upon, or assignments, sales, trans- 
fers, either absolute or conditional for services rendered or to be ren- 
dered about any claim or part or parcel thereof provided for in this 
bill heretofore or hereafter made or done before such judgment is 
awarded and the warrant issued therefor, shall be absolutely null and 
void and of no effect.'' (See for interpretation of this Bachman v. 
Lawson [1883] 109 U. S., 659.) 

It should be observed, in closing this head of the discussion, that 
the real relationship existing between a claimant and the international 
award made in settlement of his claim, and the exact nature of the 
utmost rights which under the cases and the acts of Congress the claim- 
ant has in the fund when collected, prior to any act of distribution 
by the government, are, it is believed, set forth succinctly and most 
clearly in Williams v. Heard, where the court says: 

''It was held in United States v. Weld (127 U. S., 51) that this award was made 
to the United States as a nation. The fund was, at all events, a national fund to 
be distributed by Conj^ress as it saw fit. True, as citizens of the United States 
had suffered in person and property by reason of the acts of the Confederate 
cruisers, and as justice demanded that such losses should be made good l^ the 
government of Great Britian, the most natural disposition of the fund that oould 
be made by Congress was in the payment of such losses. But no individual 
claimant had, as a matter of strict legal or equitable right, any lien upon the 
fund awarded, nor was Congress under any legal or equitable obligation to 
pay any claim out of the proceeds of that fund. 

''There was, undoubtedly, a moral obligation on the United States to bestow 
the fund received upon the individuals who had suffered losses at the hands of 
the Confederate cruisers; and in this sense all the clidms of whatsoever nature 
were possessed of greater or less pecuniary value. There was at least a possibility 
of their payment by Congress — an expectancy of interest in the fund, that h^ a 
possibility coupled with an interest. 
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"Was the claim in this case property, in any sense of the term? We think it 
was. Who can doubt but that the right to prosecute this claiiii before the Court 
of Conmiissioners of Alabama Claims would have survived to their legal repre- 
sentatives had the original claimants been dead at the passage of the act of 1882? 
If so, the money recovered would have been distributable as assets of the estate. 
While, as already stated, there was no means of compelling Congress to distribute 
the fund received in virtue of the Geneva award, and while the claimant was 
remediless with respect to any proceedings by which he might be able to retrench 
his losses, nevertheless there was at all times a moral obligation on the part of the 
government to do justice to those who had suffered in property. As we have 
shown from the history of the proceedings leading up to the organization of the 
tribunal at Geneva, these war premiums of insurance were recognized by the 
government of the United States as vaUd claims for which satisfaction should be 
guaranteed. There was thus at all times a possibility that the government 
would see that they were paid. There was a possibility of their being at some 
time valuable. They were rights growing out of property; rights, it is true, that 
were not enforceable until after the passage of the act of Congress for the distri- 
bution of the fund. But the act of Congress did not create the rights. They 
had existed at all times since the losses occurred. They were created by reason 
of losses having been suffered. All that the act of Congress did was to provide 
a remedy for the enforcement of the right. 

''The clidms in this case differ very materially from a clum for a disability 
pension, to which they are sought to be likened. They are descendible; are a 
part of the estate of the original claimants which, in case of their death, would 
pass to their personal representatives and be distributable as assets; or might 
have been devised by will; while a claim for a pension is personal/ and not sus- 
ceptible of passing by will, or by operation of law, as personalty. 

"Neither do we think that the money appropriated by Congress by the act of 
1882 to pay these claims should be considered merely as a gratuity." ([18901 
140 U. S., 529.) 



THE POWEBS AND DUTIES OF THE SECBETABY UNDEB THE STATUTE 

With these principles in mind as to the rights, powers, and duties 
of the government on the one hand, particularly the fact that such 
moneys are national funds, and the rights of the claimants on the 
other, particularly the fact that they possess as to such funds no strict 
legal or equitable right, but only and at most a moral interest, there is 
now to be considered the powers and the -duties of the Secretary of 
State in the matter of distributing these funds. 

Reverting to the principles laid down at the beginning of the dis- 
cussion and to the two stages involved in international reclamations, 
it is evident that the Alsop claim having been adopted by the govern- 
ment, and its validity and amount having been determined by the 
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Amiable Compositeur, the international phase (in the absence of ele- 
ments not appearing in this case) has been closed, and the second 
stage, that having to do with the distribution of the award under 
municipal law, has begun. Or, to put it in another form, the municipal 
jurisdiction has now attached and hereafter the fund is to be handled 
entirely under the provisions of national law. 

Further, and reverting to the discussion had above regarding the 
two powers involved in the national disposition of international 
awards, i. e., the executive and the legislative and to the functions of 
each respectively, it is submitted that normally the executive power 
having attached and become exhausted, either by reason of the set- 
tlement of international differences that may have arisen regarding 
the award, or by reason of the fact that no such differences have arisen, 
then the legislative power attaches and controls. Now, in the ex- 
ercise of this jurisdiction which it possesses, Congress has passed a 
general statute (quoted hereinafter) providing in the first place that 
such awards shall, by the Secretary of State, be covered into the Treas- 
ury [which under the Constitution (Art. I, sec. 9) makes the fund 
thereafter wholly subject to the control of Congress (Great Western 
Insurance Co. v. U. S. [1884] 19 Ct. Cls., 206)], and in the second 
place appropriating them for payment to the holders of certain certifi- 
cates issued by the Secretary of State. So soon, therefore, as such 
moneys are deposited by the Secretary of State in the Treasury, they 
become subject to the statute. It is submitted, that the Secretary of 
State, in proceeding under the statute, is essentially and primarily 
acting as a quasi judicial and special tribunal for the performance 
of specified municipal functions in the determination of certain phases 
of the municipal jurisdiction (to determine which the Secretary is, 
by reason of his primary duties, better able than any other person or 
tribunal) rather than as an executive oflScer charged with the conduct 
of our foreign relations and matters necessarily incident thereto. All 
of the discussion following is based upon this as a fundamental principle. 

It should also be observed that in all of the cases cited above in 
which is discussed the rights of claimants vis a vis one another, and 
vis a vis the government, the jurisdiction of the courts, as invoked 
by the parties litigant, attached immediately after the international 
phase of the claim had been finished and before any determination 
was made under specific municipal laws (except probably in the 
Mexican Claims Commission of 1868) and such principles as were 
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annoimced and such statements as were made by the court in these 
cases should be read with this fact in mind; and that since these cases 
arose Congress has enacted this general legislation (above referred to) 
having to do with the distribution of international awards from the stand- 
point of municipal law; and, finally, that under this law as it now stands 
(the statute having been enacted since all of the cases above cited were 
decided except the La Abra Silver Mining Company v. United States 
and Blagge v. Balch, in neither of which was the statute involved or 
cited) the first step in the exercise of this municipal jurisdiction in the 
determination of the ownership and distribution of the award is devolved 
upon the Secretary of State. 

The statute in question, that of February 27, 1896 (29 Stat., p. 32), 
under which the Secretary will act in this case, reads as follows: 

"Hereafter all moneys received by the Secretary of State from foreign govern- 
ments and other sources, in trust for citizens of the United States or others, shall 
be deposited and covered into the Treasury. 

"The Secretary of State shall determine the amounts due claimants, respect- 
ively, from each of such trust funds, and certify the same to the Secretary of the 
Treasury, who shall, upon the presentation of the certificates of the Secretary of 
State, pay the amounts so found to be due. 

"Each of the trust funds covered into the Treasury as aforesaid is hereby ap- 
propriated for the payment to the ascertained beneficiaries thereof of the certifi- 
cates herein provided for." 

As already stated, there is no reported case under this statute, which 
is, therefore, without recorded judicial construction as to its scope, 
meaning, or purpose. It is, however, understood that a number of 
cases have arisen under the statute, involving the question of the 
right of individuals to compel under this act the action of the Secre- 
tary of State by mandamus and injunction and that in each case the 
courts have held that the Secretary's discretion is uncontrollable by 
such a writ. 

Prior to the statute funds received from foreign governments in 
settlement of American claims had either been dealt with pursuant 
to and in accordance with some special direction of Congress (e. g., 
French Convention of 1831; Mexican Convention of 1839; Brazilian 
Convention of 1849; Alabama Claims, 1871; Mexican Convention of 
1868), or the Secretary of State had distributed the fund without 
such special authority, and apparently under the general powers pos- 
sessed by him through the President to conduct our foreign rela- 
tions, which has been considered, rightly it is thought, to include the 
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adjustment and settlement of the claims of American citizens against 
foreign governments, including payment of the funds received to the 
parties suffering the injury. On this point of distribution, in the ab- 
sence of a controlling statute, the following statement, taken from 
Moore's Digest of International Law, is of interest and value: 

"'I am under the impression that the payment by diplomatic agents, either 
directly or through this Department, to claimants on foreign governments of 
moneys which may be recovered from such governments in satisfaction of claims, 
is, to say the least, irregular, and imposes responsibility where it does not properly 
belong.' (Mr. Clayton, Sec. of State, to Mr. Shields, May 19, 1849, MS. Inst. 
Venezuela, I. 77.) 

'' 'In revising Wharton's Digest you may care to have the result of my exam- 
ination of the subject mentioned in volume 2, page 70^ section 245, which I 
made yesterday, in pursuance of your kind permission. 

"'Secretary Clayton not only directed Mr. Shields to remit to the Treasury 
Department moneys which he might receive from the Venezuelan Government 
in satisfaction of private claims to be by that Department distributed among 
those who might be legally entitled to the same, but he very cleariy indicated 
that this was the only correct practice, and leaves it to be inferred that it should 
be followed by all diplomatic officers in the future. 

"'The impression created by the extract printed in Dr. Wharton's Digest is 
that this practice was inaugurated in 1849 by Mr. Clajrton and continued. 

" ' As a matter of fact Mr. Shields was authorized by instruction of October 15, 
1849, to pay moneys received and to be received from the Venezuelan Govern- 
ment in a certain case to the assignees of the claimants, who were then in Veneiu- 
ela, and Mr. Shields reports in his last dispatch, dated January 6th, 1850, that 
"the receipt for this payment as well as the receipts for payments to the parties 
interested of the amounts realized in all the other cases of indemnity brought 
to a close during my term of service, are left on file in the archives of the lega- 
tion." 

"'On February 28th, 1852, the Department instructed Mr. Steele, who was 
Mr. Shield's successor, to remit to the attorney of the claimant in the case of the 
Constancia any money which he might receive from the Venezuelan Government 
on account of the claim in that case. Throughout the correspondence, during 
Mr. Webster's and Mr. Cass's administrations (and also Mr. Marcy's), it is made 
clear that the practice of paying by diplomatic agents directly to claimants on 
foreign governments of moneys recovered from such governments in satirfaction 
of claims was approved. 

" 'I have not learned when this practice was changed by the Department, but 
I am satisfied that Mr. Clayton's plan of having the proceeds of foreign claims 
forwarded to the Treasury Department, as set forth in his instructions to Mr. 
Shields, was never insisted upon; indeed, it was wholly impracticable. Having 
been received at the Treasury, such moneys could not have been distributed to 
the parties in interest without an appropriation by Congress.' (Letter of EL L 
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Renick, sometime chief clerk of the Department of State, to Mr. Moore, Assist. 
Sec. oi State, May 27, 1898, MS.) '' (Moore's Int. Law Digest, Vol. VI, pp. 
1030-1031.) 

A perusal of the statute will show that it contemplates four opera* 
tions by the Secretary of State: 

(1) The receipt of the money from the foreign government or other 
source; 

(2) The covering of the same into the Treasury; 

(3) The determining of the amounts due claimants respectively 
from such funds; 

(4) The certification of the same to the Secretary of the Treasury 
by the issuance of certificates. 

In the present case operations (1) and (2) have been already per* 
formed; it remains to carry out (3) and (4). 

The third point itself involves two processes: (a) The determination 
of who the claimants are, and (b) the determination of the amounts due 
them. 

A study of the statute makes it clear that the whole question of the 
extent of the jurisdiction conferred by this law upon the Secretary of 
State depends upon the meaning and interpretation to be given to the 
word "claimants" as used therein — the question being, What persons 
or classes of persons are to be held as covered by it? 

It musty in the first place, be said that an examination of this question 
makes it quite evident that, under the cases, the persons who have in- 
terests in any such fund as this may be readily classified in two groups: 
(1) those having initial or primary rights, that is, those who have rights 
by reason of having suffered the injury at the hands of the foreign gov- 
ernment, who will, under normal conditions, be those for whom this 
government intervenes; and (2) those who have secondary or derivative 
rights, that is, rights arising either by operation of law or out of trans- 
actions between themselves and the persons having the primordial 
rights. These will be such rights, for example, as result from inheritance, 
assignments, bargain and sale, etc. 

Does the term "claimant", as used in the statute, include one or both 
of these general classes? 

It may, in the first place, be observed that the term ''claimant" has 
in international reclamations, so far as diplomatic discussion is con- 
cerned, a perfectly definite meaning, that is, the person who has been 
injured and for whom the government intervenes. It has in such con- 
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nection became a term of art. This is so clear as to require no specific 
citation of authority. It is true that the term has been somewhat 
loosely employed in some international arbitrations to designate the 
one prosecuting the claim before the tribunal, even though such person 
be the agent, attorney, or even assignee of the original claimant^ but 
this use must, it would seem, be regarded rather as one of convenience 
for the purposes of the particular case than as a primary meaning, since 
the general rule shows quite clearly that the term "claimant" in inter- 
national reclamations is used to designate those having the primary or 
primordial right — those who suffered the injury — and not those 
holding derivative rights. 

If the Secretary, in distributing a fund, acts under his constitutional 
right as the one charged with the conduct of foreign relations, and not 
under the statute, there would appear to be no question but that this 
meaning of the term "claimant" (i. e., one who suffered the injury and 
for whom the government intervened) would be regarded as controlling, 
since the Secretary's powers and duties would cease when the person 
suffering the injury had received settlement therefor. The Secretary 
would not be concerned (in the sense of adjudicating thereon) with the 
rights of those holding secondary or derivative interests, who, their 
rights involving wholly judicial questions, would be remanded to the 
courts. It was the consistent policy of the Department prior to the 
enactment of the statute of 1896 to refer contesting parties to the 
courts (1 Op., 681; 5 Op., 135; id., 670; Bayard v. White [1888] 127 U. S. 
246; Porter v. White [1888], 128 U. S. 235; 21 Op. Solicitor, 404), though 
at the same time the Department has, where no dispute existed between 
the parties as to their rights, paid out all or parts of any given award to 
persons standing in such derivative relation as assignee or vendee. 

Does the statute, using the term in connection with mimicipal law, 
alter the primary meaning of the word? 

On this branch of the inquiry it may first be observed that the courts 
in dealing with international claims have themselves more or less uni- 
formly used the term to designate those having the primordial interest, 
that is, those who suffered the injury. For example, in Frelinghuysen v. 
Key, supra, which involved the very question of distribution, the court 
said, after pointing out that the convention under which the claims were 
to be adjudicated was between the two governments: 

''By the terms of the compact the individtud daimarUs could not themadyes 
submit their claims and proofs to the Commission to be passed upon." 
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Again, speaking of the power conferred by the fifth section of the 
Act of 1878, the court said: 



«' 



^This is far from making the President for the time being a quasi judicial 
tribunal to hear Mexico and the implicated claimants, and determine once for all 
as between them, ♦ ♦ ♦ /» 

Further on the court said: 

"The United States, when they assumed the responsibility of presenting the 
claims of their citizens to Mexico for payment, entered into no contract obliga- 
tions with the claimants to assume their frauds and to collect on their account all 
that, by their imposition of false testimony, might be given in the awards of the 
Conmiission. As between the United States and the claimants, the honesty of the 
claims is always open to inquiry for the purpose of fair dealing with the govern- 
ment against which, through the United States, a claim has been made.'' 

In the case of Ailing v. United States ([1884] 114 U. S. 563), where a 
company, having against Mexico a claim which this government sub- 
mitted and on which an award was made, sued for certain funds in con- 
nection therewith, the court said: 

"Claimants in this case having received the sum specifically awarded to them, 
appealed to the Secretary for the whole or a part of the sum for customs duties, 
which was awarded to the United States under assignment of Belden and Com- 
pany. This was refused, and this suit is brought to enforce the claim/' 

And again, 

''Not only is the Court of Claims forbidden to entertain jurisdiction of this 
claim, but the Secretary of State is by law authorized and directed to do all that 
can be done for claimants, without further legislation/' 

The law to which the court refers (already quoted supra) provided 
that the Secretary of State should "distribute the moneys so re- 
ceived * * * among the corporations, companies, or private in- 
dividuals respectively in whose favor awards have been made * * * 
and to pay the same * * * to the parties respectively entitled 
thereto". 

The same use of the term daimarU is made all through the case of 
Boynton v. Blanie ([1890] 139 U. S., 306) — another case in which a 
mandamus was sought against the Secretary of State — the court mak- 
ing, among numerous similar expressions, the following statement: 

"So long as the political branch of the Government had not lost its control 
over the subject matter by final action, the claimant was not in a position, as 
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between himself and his government, to insist on the oonclusiveneas of the award 
as to him.** 

In the La Abra Silver Mining Company v. United States ([1899] 175 
U. S., 423) involving the relation of claimants to an international award, 
the court used this language: 

"The money in the hands of the Secretary of State was paid to the United 
States by Mexico, pursuant to the award of the Commission. That tribunal dealt 
only with the two Governments, had no relations with daimanU, and could take 
cognizance only of claims presented by or through the respective governments. 
No daimani, individual or corporate, was entitled to present any demand or 
proofs directly to the commission. * * * And 'each government, when it 
entered into the compact under which the awards were made, relied on the 
honor and good f ^th of the other for protection so far as possible against frauds 
and impositions by the individual claimants* * * * Ab between the Umted 
States and Mexico, indeed as between the United States and American ckumanis, 
the money received from Mexico under the award of the Commission was in 
strict law the property of the United States, and no daimant could assert or 
enforce any interest in it so long as the government legally ¥dthheki it from 
distribution" (p. 458). 

It seems, therefore, clear from what has gone before that the term 
''claimant" is, in international afifairs, used both by the executive and 
the courts primarily to indicate those having the primordial interest in 
the claim; i. e., those who suffered the injury at the hands of the foreign 
government. This being true, the Secretary's jurisdiction under the 
statute of 1896 would, as far as the use of this term is concerned, appear 
to be confined to determining who those are who suffered the direct in- 
jury at the hands of the foreign government, and the amounts respec- 
tively due them in adjustment of such injury. 

But there are other considerations, equally applicable and persuadve, 
which lead to the same conclusion regarding the extent of the meaning 
which should be given to this term and the consequent jurisdiction of 
the Secretary of State. 

The authority to determine the amounts due the respective claim- 
ants, as that term is understood and defined, involves the ezercifie of 
quasi judicial powers. Now it is notorious that the executive is not 
circumstanced, certainly in the absence of direct and express congres- 
sional authorization, to exercise such powers properly and effectively, 
save in a limited and circumscribed way. For instance, the executive 
can not bring in absent or unwilling parties; it can not summon and 
compel the attendance of witnesses; or witness being present, it can not 
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control their conduct nor compel their testimony; it can not administer 
oaths or affirmations; it can not punish for contempt; it can not enforce 
its determinations; and it lacks generally those powers to which the 
judiciary looks for its eflfectiveness. This inherent deficiency was 
pointed out to Congress by the executive in connection with the La Abra 
and Weil cases when in a letter from the Secretary of State to the Presi- 
dent, approved by the President, and suggesting that Congress act, it 
was said: 

''The Executive Government is not furnished with the means of instituting 
and pursuing methods of investigation which can coerce the production of evi- 
dence or compel the examination of parties and witnesses.'' (Sec. Evarts to the 
President, Aug. 13, 1879, Ex. Doc. 103, 48th Cong., 1st sess., p. 582.) 

In a later letter (April 13, 1880) Mr. Evarts reaflSrmed these state- 
ments. (Id., p. 742.) 

The Supreme Court recognized the validity of this criticism in deliv- 
ering its opinion in the La Abra Silver Mining Company v. United States 
([1899] 175 U. S., 423) when it said: 

''It can not, we think, be seriously disputed that the question whether fraud 
has or has not been committed in presenting or prosecuting a demand or claim 
before a tribunal having authority to allow or disallow it is peculiarly judicial in 
its nature, and that in ascertaining the facts material in such an inquiry no means 
are so efifectual as those employed by or in a court of justice. The Executive 
branch of the Government recognized the inadequacy for such an investigation 
of any means it possessed, and declared that Congress by its 'plenary authority' 
ought not only to decide whether such an investigation should be made but pro- 
vide an adequate procedure for its conduct and prescribe the consequences to 
follow therefrom." 

While these expressions were all made regarding the investigation of 
fraud merely, the principles involved are applicable to every situation 
in which parties contest regarding the facts concerning and the law ap- 
plicable to any transaction. Therefore, unless the duty to decide such 
questions is expressly given by statute, and the machinery necessary 
for the successful dealing with judicial problems created, there can be no 
question but that judicial controversies in all such matters should, so 
far as possible, be referred to the courts where there can be a judicial 
determination of the controverted facts and law. In such a course only, 
can there be a reasonable certainty that justice will be done. On this 
point reference may appropriately be made to the opinion of Attorney 
General Wirt, already quoted above. (1 Op., 631.) 



416 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

Moreover, in this connection, this further fact should be observed. 
Experience in the past has shown that persons desiring to share in the 
award at times manifest a disposition to present their claims to the 
Department in a loose, inartistic, and prejudiced fashion not calculated 
to enable the Department to arrive most easily at the exact truth, and 
the Department is virtually helpless effectively to require other and 
proper presentation. Again, the Department being a political branch of 
the government, attempts are oftentimes made to invoke outside in- 
fluences and to bring to bear political and other pressure against it. 
Obviously parties in litigation in the courts would never think of using 
such reprehensible methods upon the court, and if they attempted to do 
so they could be adequately dealt with, but the very character of the 
methods and the limitations of the powers possessed by the Department 
make it impossible for it properly to relieve itself from such attempted 
interference and coercion. It is most desirable and necessary, as a 
practical matter, that opportunity for this practice be reduced to the 
minimum by reference to the courts of all questions not clearly falling 
within the Secretary's duties, as imposed by statute. That is to say, 
this emphasizes the need and value of curtailing rather than extending 
the jurisdiction of the Department by implication. 

It is also to be borne in mind that the statute makes and constitutes 
the Secretary of State a special tribunal with limited powers and juris- 
diction, and it is fundamental to our jurisprudence that a special tri- 
bunal must keep carefully and strictly within the limits of its powers and 
duties. 

Moreover, it is to be observed that Congress would in wisdom natu- 
rally lodge in the Secretary of State the authority to carry out that part 
of the municipal function which he can perform better than any other 
tribunal, namely, determine the parties having the primordial right. 
Superior eflSciency in this respect results from the fact that the Secretary 
has all the information possessed by the government regarding the in- 
itial injury and the sufferers therefrom; much of such information may 
be in official correspondence, which, because of its confidential character, 
may not be made public and to which, therefore, the courts could not 
have access; and, finally, he has at his command, as the courts have not, 
the machinery necessary to secure additional information on this point 
if such information be required. In view of these considerations, the 
conclusion is necessary that Congress, in putting upon the executive a 
part of the burden under municipal law, intended that it should be that 
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part, and that part only, which the executive was best fitted to perform. 
Therefore, the statute should be taken strictly and literally, and the 
jurisdiction it confers should be confined within those limits which the 
Secretary of State can administer better than anyone else, and which, 
moreover, is the full jurisdiction he can effectively administer. 

Finally, the statute provides that the Secretary of State "shall deter- 
mine the amounts due claimants, respectively"; shall "certify the same 
to the Secretary of the Treasury"; and that the latter "shall, upon the 
presentation of the certificates of the Secretary of State, pay the amounts 
so found to be due * * * to the ascertained beneficiaries thereof of 
the certificates herein provided for". It will be observed that under the 
statute there is no provision whatever for an appeal from the Secretary's 
decision, or for a review of his findings. The money is appropriated to 
pay "to the ascertained beneficiaries thereof of the certificates" issued 
by the Secretary of State. It must, therefore, be that the Secretary's 
findings and determinations, when made and certified to the Treasury, 
are final and conclusive, and can not be reopened, modified, or set aside, 
either directly or collaterally, in any proceeding in a court. As the court 
said in Ailing v. United States (supra) regarding an analogous but much 
narrower statute authorizing the Secretary to "distribute the moneys so 
received * * * and to pay the same * * * to the parties re- 
spectively entitled thereto", "^ie Secretary of State is by law avihorized 
and directed to do all that can be done for daimantSf withoiU further legisUi'' 
tion'\ Considering the deficiencies inherent in the executive in the mat- 
ter of judicial machinery and therefore in the determination of judicial 
controversies; that contests regarding derivative rights are all of neces- 
sity of a strictly judicial and not infrequently most involved character; 
and that there is no provision for appeal from the Secretary's decision, 
which is final on the matters covered, there, appear the very strongest 
practical reasons for the Secretary to restrict his jurisdiction carefully 
not only within the limits laid down by the statute, but within the, 
bounds over which he can exercise effective jurisdiction and determina- 
tion. 

This principle obviously leaves open for adjudication in the courts* 
all questions not determined by the Secretary; and, therefore, all persons 
holding derivative rights may resort to the courts for the enforcement 
thereof, since the Secretary would have made no determination concern- 
ing such rights. 

In conclusion upon this point, it is submitted that, having in mind 
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the precise meaning which has been given to the word "claimant" both 
in diplomacy and in the courts when dealing with international awards; 
that the executive is not prepared effectively to exercise general judicial 
functions; that from the exercise of such functions as the Secretary of 
State is authorized to perform under the statute there is no appeal pro- 
vided and, therefore, that the Secretary's action must be final on the 
matters determined by him; that being constituted a tribunal of limited 
jurisdiction, the functions thereof must be exercised strictly within the 
limits laid down; and that finally, and in the absence of some express 
statement to the contrary, it must be assumed that Congress intended 
that the executive branch should exercise those functions for which it is 
best fitted to perform and none others — the jurisdiction conferred on 
the Secretary of State by the statute in question should be regarded, 
interpreted, and enforced as extending merely to the determination of 
the initial or primordial rights, leaving to the ordinary courts of justice 
the function of passing upon the complicated questions of law and fact 
which must of necessity arise in connection with the determination of 
all secondary or derivative rights. 

Parties appearing before the Department with secondary or derivative 
rights not infrequently assert that they have a lien upon the funds in the 
hands of the Department by virtue of certain relationships which they 
hold or have held to the primary claimants, or by virtue of the instru- 
ments of various kinds which they hold, and they, therefore, contend 
that the Department must consider and pass upon their claims and make 
them participants in the Department's distribution of the funds. It is 
believed to be unnecessary, regarding this contention, to enter into any 
extended argument or to do more than point out that if, as the courts 
have repeatedly held, the primordial claimant has no strict legal or 
equitable right, title, or interest in the fund then a fortiori those holding 
merely derivative rights from such persons could- have no lien upon the 
fund so long as it is in the hands of the national government and before 
it reaches the hands of the primordial claimants under and pursuant to 
the determinations made by the Secretary; and that the question as to 
what, if any, rights such parties may have in the fund after it reaches 
the hands of the initial claimants, this Department is not, under the 
view herein taken, authorized to consider, pass upon, or determine. All 
such persons have complete opportunity to invoke their full, legal, and 
equitable remedies in the courts as to those against whom they assert 
rights, and to the courts, if they are so advised, they should resort. 
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Should any object to this on the ground that the rights or equities they 
consider themselves possessed of are not cognizable either at law or 
equity, it should be said in reply that it seems perfectly clear they do not, 
in such event, possess rights which should be recognized by the Depart- 
ment. 

The Department has in the past, and it is recommended that this 
procedure be continued in the future, issued certificates, as a matter of 
grace and accommodation, to persons holding assignments, orders for 
payment, powers of attorney, or other instrument, such funds or parts 
of funds as any claimant should, in such instruments, direct to be paid 
and should indicate a willingness to have so paid; but it is also recom- 
mended that whenever pajrment under any such assignment, order, 
power of attorney, or other instrument is contested, that then the matter 
should proceed in the regular course recognized by statute, the certificates 
being issued to the original claimant and the other party being left to 
his remedy in the courts. In no other way can it be certain that impar- 
tial justice will be done. 

It is, therefore, recommended that in this case the Secretary issue his 
certificates to the Treasury for and in behalf only of those who are found 
to possess initial or primary rights in the award; that he remit those 
who claim secondary or derivative rights to their remedies in the courts, 
save in those cases in which such persons appear with uncontested orders 
or assignments; and that, inasmuch as there are a number of parties 
claiming secondary or derivative interests in this (the Alsop) award, in 
all those cases, if any, in which the original claimant is not now living 
the certificates be issued for such claimant's share to a bonded adminis^ 
trator or executor, and to no other person, in order that the rights of 
those claiming derivative interests may be amply protected. 

It has been argued in connection with this case (see brief filed in 
support of the contention that the Secretary of State should adjudicate 
and pay from the award certain claims for compensation for services 
rendered by persons said to be "liquidators" of Alsop & Company) that 
the purpose of the statute was to constitute the Secretary of State a 
"special equity judge" and to vest in "the Secretary of State, as a 
special equity judge, complete jurisdiction to hear and adjudicate all 
questions as to the ownership of the fimd"; that the Secretary of State 
has, *^as a special equity jvdge, the same jurisdiction to administer and 
distribute a trust fund that all other equity judges have under like 
circximstances"; and, seemingly, that the Secretary "shall hear and 
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determine all the equities between the parties, and make a complete 
distribution of the fund by a final decree". 

It is believed that these contentions are sufiSciently met by the dis^ 
cussion which has preceded. It may, however, be added that the statute 
tertainly does not in terms confer or purport to confer any such powers 
and duties as are here contended for, and practical considerations already 
mentioned render any such extensive interpretation by implying such 
powers or duties most undesirable, even if such extensive interpretation 
had, as it is believed it has not, any legal basis. 

It may, moreover, be added that the Department has not so inter- 
preted the meaning and purpose of the statute. (See brief in Pell t;. 
Hay, prepared and filed in that case by Solicitor Penfield.) 

Finally, the matter of the purpose of the statute and the powers 
thereby conferred would seem to be conclusively settled (and in a way 
to negative the contentions set forth above) by the statement made at 
the time the matter was reported by Mr. Hitt to the House from the 
committee (the provision being incorporated in the Diplomatic and 
Consular Appropriation Bill). Mr. Hitt said: 

"These are the changes in this appropriation bill, as compared whh that of last 
year. There is a single item which touches more general legislation. The trust 
funds in the custody of the State Department have heretofore, by the officer 
having them in charge, been deposited where he pleased, deposited generally in 
banks. The Secretary of State has suggested, and the Committee on Expendi- 
tures in the State Department of the House of Representatives have presented 
to the Committee on Foreign Affairs, the draft of an amendment to the esdsting 
law. By it we have provided that these funds shall be deposited and covered 
into the Treasury and p^d out on certificates of the Secretary of State; a reform 
which I think will meet the approval of every member of the House." 
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Juris et Jvdicii FedaliSy sive, Juris Inter GenteSf et Questianum de Eodem 
Explicaiio. (An Exposition of Fecial Law and Procedure, or of Law 
between Nations, and Questions concerning the same.) By Richard 
2iOuche, D. C. L. Edited by Thomas Erskine Holland. Vol. I. 
A Reproduction of the First Edition (1650) with Introduction, List 
of Errata, and Table of Authors. Vol. II. A Translation by J. L. 
Brierly, M. A., B. C. L. Washington: Carnegie Institution. 1911. 
pp. xxxii, 204 and xviii, 186. 

These beautiful volumes constitute the first instalment of a series 
entitled "The Classics of International Law," under the general editor- 
ship of James Brown Scott, member of the Institute of International 
Law. In his letter to the President of the Carnegie Institution, dated 
November 2, 1906, Mr. Scott submitted the following proposal: "That 
the Carnegie Institution undertake the republication of the various 
classics of international law; that the texts be edited in the original 
without note or annotation; that suitable introductions be contributed 
to each text by specialists of standing; that the texts be accompanied 
by translations when the originals are in foreign languages; that the in- 
dividual texts selected for publication be edited by specialists in in- 
ternational law; and that the series as a whole be under the supervision 
of an editor-in-chief." 

At a banquet of the American Society of International Law, held on 
April 24, 1909, Dr. R. S. Woodward, President of the Carnegie Institu- 
tion, announced the republication by the Institution of the recognized 
classics of international law. "Dr. Woodward explained that the 
original texts were to be reproduced by the photographic process, thus 
avoiding any corruption of the text, that the text would thus be pre- 
sented to the modem reader exactly as left by the learned author, that 
the notes, annotations, or variants, comprising an apparatus criticus, 
would form an appendix to the text, and that each work selected for 
republication would be accompanied by an English translation in a 
separate volume". (See this Journal, 3:701.) 

421 
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This modus operandi has been criticised by the famous Belgian pub- 
licist Nys (see Retme de droit intemcUional et de UgislaHon campariej 
second series, Vol. II, pp. 484-485), who objected both to photographic 
reproductions of the texts and to the English translations accompanying 
them. (For a reply by the Editor-in-Chief to these criticisms, see this 
Journal, 4:168-169). 

The reviewer does not share in the distrust of translators voiced by 
Professor Nys, provided they are selected. On the contrary, the trans- 
lation of the ''classics'' into a modem language seems to be one of the 
most valuable features of the project. Where one reader will consult 
the original text with pain and difficulty, many will read a good trans- 
lation with profit and pleasure. Not being an expert Latinist, the re- 
viewer is unable to judge of the accuracy of Mr. Brierly's translation; 
but he has confidence in the judgment of those entrusted with the selec- 
tion of competent editors and translators. The student is not left at the 
mercy of any one who may have a mistaken notion of his competency as 
a translator or who may wish to review his Latin by translating a so- 
called classic. In any case, the confirmed Latinist now has access to the 
original text of such an important work as Zouche's — an advantage 
which he had hitherto seldom enjoyed. 

It would appear, however, that Professor Nys' objection to photo- 
graphic reproduction is better founded than his objection to translation. 
True it is that the text is accompanied by a list of errata, but it is awk- 
ward to be compelled to compare every doubtful passage with such a list 
printed at the end of the volume. For the sake of convenience the 
errata should be found on each page on which they occur. It would 
also be desirable to have the original text and its translation printed on 
parallel pages in the same volume. 

Concerning the propriety of including 2iOuche's work in a series of 
''Classics on International Law,'' there can be no question. Zouche 
cannot be claimed as a real authority, even for his own time, since he is 
more apt to cite the opinions of others than to express his own views. 
But he abounds in historical instances, he is always interesting, and, as 
the author of the first manual on international law, his influence in 
England was formerly very great. The modem reader will be particu- 
larly interested in Zouche's discussion of Peace and Arbitration (II, 
pp. 57-59). Professor Holland's scholarly Introduction is beyond 
praise. 

Amos S. Hbbshkt. 
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Die Hauptfragen des intemationalen PrivcUrecfUs. By Dr. F. Meili. 
Lectures delivered before the Association of Cologne for the Study 
of Law and Political Science. Breslau: J. U. Kern. 1910. pp. 58. 

In the first part of these lectures the author deals briefly with the 
nature of the subject, its history, and the sources of the present law. 
In part two he discusses some important topics in the conflict of laws, 
including those of nationality and domicile, rerwoi, the formal require- 
ments and the interpretation of legal acts. In part three he gives the 
principles applicable to the law of persons, to the law of family, to the 
law of property, to the law of obligations, to the law of succession, and 
to the law of bankruptcy. In part four he deals with the irUernational 
regulation of certain matters in the conflict of laws. 

As a brief survey of the fundamental questions underlying this im- 
portant subject, Professor Meili's lectures are excellent. They are 
written in a simple style, and, notwithstanding their small compass, are 
comprehensive in their treatment. Attention is called, among other 
things, to the work of the Institute of International Law with reference 
to this subject and to that of the Conferences of The Hague. The book 
may be heartily recommended as the first reading in the conflict of laws. 
For a more detailed statement of the law and of the author's personal 
views, the larger works of this eminent jurist should be consulted. 

Ernest G. Lorenzen. 

The ReJations of the United Stales and Spain: The Spanish-American 
War. By French Ensor Chadwick, Rear Admiral, U. S. Navy 
(Retired). New York: Charles Scribner's Sons. 1911. 2 vols, 
pp. vii, 514 and xii, 414, maps. 

Quoting the words of the author: "This work is intended in the main 
as a documentary history" of the Spanish-American War. This cer- 
tainly does not offer an alluring prospect to the general reader. Usually 
to others than the students of the special subjects to which they relate, 
official documents are of little interest, and at best are apt to be dry read- 
ing; nevertheless the reader who, taking too literally the author's an- 
nounced intention, turns aside from these volumes, will miss much. 

Admiral Chadwick's familiarity with the events of which he treats, due 
in part to his having been chief-of-staff to Admiral Sampson throughout 
the war, has enabled him to select from the abundance of material avail- 
able, documents, the greater part of them interesting in themselves, 
which under his skillful grouping present a clear-cut picture of the course 
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of events. About the chosen documents the Admiral has woven a 
temperate and impartial narrative which, while it neither emphasizes 
nor disguises the opinions of its author, points the non-military reader 
to a better understanding of the events themselves, and of their relation 
to each other, at the same time leaving him to form his own conclusions 
from the matter presented. The result is a work of positive value, 
which seems destined to hold a permanent place in the literature of the 
Spanish-American War. 

After a preliminary review of the naval movements in preparation for 
the war, an analysis of the forces both Spanish and American, a con- 
sideration of the strategy of the campaign, and an instructive chapter on 
"Spanish Views", volume one is devoted to the operations from the 
beginning of hostilities up to the army expedition to Santiago, the most 
important of which are, the blockade of Havana and the western part 
of Cuba, the naval battle of Manila Bay, the moves to intercept Cevera's 
fleet, and the final location and blockade of that fleet in the harbor of 
Santiago. 

Volume two begins with the army expedition to Santiago and ends 
with the treaty of peace concluded at Paris, December 10, 1898; the im- 
portant intermediate events being, the joint army and navy operations 
which resulted in the capture of Santiago, Manila, and the island of 
Puerto Rico, the movements of the Spanish fleet under Admiral Camara 
towards the Philippines, and the proposed counter movement of the 
Eastern squadron, under Commodore Watson; rendered unnecessary 
by Camara's return to the coast of Spain. 

The volumes contain many maps, a valuable bibliography, and are 
amply indexed. 

The descriptions of the battles of Manila Bay, May 1, El Caney and 
San Juan Hill, July 1, Santiago, July 3; battles of which the author says, 
"May 1, July 1, and July 3, in 1898, are dates which both nations may 
well hold in lasting and proud remembrance," probably will appeal most 
to the general reader. But to the writer it seems, that other portions 
of the work, though less gratifying to our national pride, possess a more 
lasting valuC; if we, as a nation, have the wisdom to heed the lessons to 
be found therein. 

No thoughtful reader can question the author's statement that 
"neither Spain nor the United States had a fleet fitted, as far as material 
strength was concerned, to meet that of even a second class navai 
Power,'' and it may be said with equal truth that neither nation had 
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any well matured plans for either offence or defence. Admiral Cevera's 
correspondence, characterized by the author as ''pathetic in the light 
of later events/' makes it manifest that both statements were true as 
regards Spain, and the whole narrative abounds with evidence to the 
same effect as regards the United States. Fortunately for us, the defi- 
ciencies of the United States were by no means so great as were those of 
Spain. 

As illustrations of the lack of naval strength on the part of the 
United States may be cited: the frequent withdrawal of vessels from 
the blockade of Havana and the west of Cuba for more pressing duties 
elsewhere, often necessary to an extent that impaired the efficiency of 
the blockade, the impossibility of reinforcing Dewey in the Philippines 
without robbing the North Atlantic of much needed capital ships, and 
the lack of suitable scouting vessels for use in the moves looking to the 
location and interception of Cevera's fleet. As to absence of plans, no 
better illustration is needed than the want of correlation between the 
army and the navy, only too evident in the joint operations at Santiago, 
of which the author says, *'But this arose, not from want of good will, 
of which there was plenty, but from want of any general staff system 
in both the war and navy departments, which prevented that intiniate 
understanding and mutual study of conditions as they arose; . . ." 
Reflection on what might have been the consequences had the condition 
of our adversary been different is painful. 

On the walls of the armories of the Republic of Venice was inscribed 
the following: "Happy is the nation that in time of peace prepares for 
war." Time with its ever increasing resort to pacific methods for settle^ 
ment of international disputes, has neither subtracted from the truth of 
these words, nor made it less the part of wisdom for a nation to adopt 
and adhere to a consistent policy for the national defence. The gratify- 
ing increase of the navy since the Spanish-American War, the establish- 
ment of the General Staff for the Army, the organization of the General 
Board for the Navy, and of the Joint Army and Navy Board, show that 
the United States has not been unmindful of the lessons taught by the 
conflict with Spain; but recent Congressional action impels one to ask, 
is not more required lest we forget; would not the establishment of a 
Council of National Defence, on the lines recommended in the annual 
reports of both the Secretary of the Navy and the Secretary of War, 
be a step in the right direction? 

Throughout the two volumes, notably in the discussion of the naval 
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battle off Santiago, Admiral Chadwick has adhered to his conception 
of history, "to hold back no syllable of the truth, neither to magnify our 
own exploits nor depreciate those of the foe", and in so doing has built 
up, not unconsciously perhaps, a just tribute to the officer to whose 
memory the volumes are dedicated; an officer who by reason of his 
abilities, and his achievements in the face of almost overwhelming diffi- 
culties, merits a high place in America's list of naval commanders. 

John P. Merrell. 

Lea Grands Traitis polUiques. Recueil des principaiuc textea diploma' 
tiques depuis 1816 — jtisqu'a nos jours (wec des commerUaires et des 
notes. By Pierre Albin. Paris: F^lix Alcan. 1911. pp. xii, 570. 

This is a very useful volume. Though much less complete and com- 
prehensive and therefore less attractive to students of international law 
than Dr. Strupp's Urkunden zur Geschichte des Vdlkerrechts, it will per- 
haps be found more serviceable for diplomatists, journalists, and men 
of affairs. 

In the avertissement, the author thus states his purpose: 

We have tried to collect and to classify methodically in the smallest possible 
volume the greatest possible number of treaties of a political nature concluded since 
the Treaty of Vienna. . . . We have put aside all treaties, conventions, or ar- 
rangements having a commercial, judicial, or administrative character. 

The six books (livres) into which the work is divided deal respectively 
with Western and Central Europe, Eastern Europe, Africa, Asia, 
America and Oceania, and International Arbitration. Each of these 
books is divided into sections, mainly on a geographical basis; thus, 
Book I falls into parts dealing separately with Belgium, Luxemburg, the 
German Empire, the Kingdom of Italy, Italy and the Holy See, Norway, 
and Special Agreements. For example, the section on the German Em- 
pire contains the Treaty of Vienna (1864) relating to the occupation of 
the duchies Schleswig and Holstein; the Treaty of Prague (1866); the 
Preliminaries of Versailles and the Treaty of Frankfort (1871) ; and the 
Treaty of Vienna (1879) relating to the origin of the Triple Alliance. 

It will be seen that the selections are made from a political or diplo- 
matic rather than an international law or historical point of view. Many 
important treaties and documents are necessarily omitted. One in- 
terested in the Monroe Doctrine will hardly feel content with that 
portion of the text of President Monroe's message relating to this sub- 
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ject and the selections from the Clayton-Bulwer and Hay-Pauncefote 
Treaties cited in the note on pp. 512-513. The student of the history 'of 
the United States may be gratified to find the text of the Treaty of Paris 
(1898) with Spain: but he will be disappointed to discover in the section 
on American rivers the treaties relating to the navigation of the Parana 
and the Uruguay instead of those dealing with the Mississippi and the 
St. Lawrence. 

It is, however, a matter of no small convenience for the student even 
of international law to have in a place readily accessible the important 
treaties relating to such countries as China, Morocco, and Thibet. 

The book is well-furnished with alphabetical, chronological, and 
analytic tables. It contains nearly one hundred treaties accompaniied 
by useful historical notices and commentaries. 

Amob S. Hershey. 

A Short History of War and Peace, By G. H. Perris. New York: Hfenry 
Holt & Co. London: WiUiams and Norgate. 1911. pp. 256. 

It will be noticed that, in the title of this book, "war" precedes 
"peace''. War to bring about peace seems paradoxical. Yet it seems 
undoubtedly to be true, as the author says, that war is often a prpcess 
of evolution — an explosive process which occurs when the progressive 
movement of the human molecules towards a reorganization making for 
equality of opportunity and a betterment of the law, is unduly held 
back by the forces of standpat-ism and vested interests. Mr. Perris 
traces this process, showing the gradual sweep of the progressive move- 
ment over the world accompanied by explosions when the crucible was 
shut up too tightly. He begins with the dawn of history and comes down 
to the present time. Even the military emperor of antiquity is seen as 
a progressive when he rules with an iron hand over the small communities 
which lie exhausted after centuries of strife and bloodshed. The peace 
which he compels is fictitious to some extent, but it is better than in- 
cessant war. Enforced peace through great areas leads to trade, and 
trade to money, money to the power of the purse, and the power of the 
purse to a general extension of the credit system. The military enipire 
under these influences disintegrates into self-governing trading and 
money-loving states, jealous of each other, warring with each other by 
commercial prohibitions and regulations, and by armies and navies, 
and mutually guaranteeing each other so that contracts may be faith- 
fully observed and "credit" kept. The world then comes imder the 
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control of "the credit economy," which in turn leads to the diffusion of 
knowledge generally and to a new and higher philosophy, organization 
and law. 

Under the system of "the credit economy", peace is sought to be ob- 
tained by the application of the principle of "the balance of power." 
All the states agree that if any one attempts to alter the status quo, its 
surrounding neighbors will throttle it into submission and compel it to 
observe the status quo. This system ultimately leads to a "concert" of 
the Powers, and this, in turn, in some cases, to federation. 

When war is considered in the light of an explosive process in evolu- 
tion, and when it is considered that all the world is never at the same 
stage of evolution, and that these processes of organization and reorgan- 
ization are going on in different stages and at different rates of advance 
in the different states and nations, the wonder is that wars do not arise 
oftener, and that we have as much peace as we have without stagnation. 

Such books as this of Mr. Ferris are helpful to the cause of "peace as 
a practical proposition." If wars are only explosions due to confining 
the mental and spiritual gases too closely, the true way to peace is to 
provide an improved organism and better machinery and rules for the 
body-politic, and to equip the machinery with more efficient checks and 
safety-valves so that these mental and spiritual gases may be dissipated 
into the air at times when the draught is too great and the fire under the 
crucible becomes hot. Mr. Ferris believes that an "organization of 
peace" is already beginning to evolve, and is hopeful that by gradual 
improvements in the existing organization of the world, war may ulti- 
mately be abolished. We know that improvements in political and 
social organization have put an end to men continually fighting with 
their neighbors; and the conclusion seems inevitable that the only thing 
which will reduce the area and amount of the destruction done by war, 
and ultimately perhaps abolish it, is the improvement of the political 
organization which now exists in a crude and hardly perceptible form, 
binding together all the peoples and nations of the world in a "soli- 
darity ", if not yet in a imity. 

Ferhaps it is not too much to say that Mr. Ferris's book is a treatise 
in political science. The same historical and scientific method of study 
is applied to the whole of human society as is applied by political scien- 
tists to the study of the town, the city, the state, or the nation. More- 
over the purpose is the same, — the improvement of the fiTJgf.ing or- 
ganization so as to make it more economical and efficient. 



BOOK REVIEWS 429 

The brevity of the book, its excellent style, the wisdom shown in 
many of the inferences and conclusions, all commend it as one of the 
most useful and truly progressive which has recently appeared. 

A. H. Snow. 



TraiU de Droit Public Intemational. A. M^rignhac. Troisidme Partie — 
Le Droit de la Guerre. Paris: Librairie G^n^rale de Droit et de 
Jurisprudence, pp. 596. 

This, the third volume of A. M^rignhac's Public International Law, 
treats in its first part of the common law of war irrespective of the field 
of operations, following with a discussion of such features as apply 
particularly to war on land. The work beside illustrating, as might be 
expected, in many of its phases the ability of its author, is entirely up-to- 
date, a reasonable degree of attention being devoted to those features: of 
the subject which have developed within a very few years, such as wire- 
less telegraphy and aerial navigation. It embraces everything of value 
in the production of the author published in 1903, and now out of print, 
relating to the laws and customs of war upon land according to modem 
intemational law and the codification of the Conference of The Hague of 
1899, and includes the results of the further codifications of the Con- 
ference of 1907. As to the subject of aerial warfare, he notes a natural 
subdivision between so much of it as pertains to war on land and so 
much as pertains to war on sea, reserving the latter for discussion in 
connection with a volume yet to be issued relating to the laws of maritime 
warfare. 

So long as warfare between nations is recognized as legitimate and 
civilized, it is of course well that its rules should be S3rstematized, and 
this work is admirably done, from the usual standpoint, by M. M^rign- 
hac. His work is a valuable repository and has the advantage of being 
the most modem upon the subject. 

It is the opinion, however, of the present reviewer that the time is 
fast approaching when there should be logically an entire recasting of 
the laws of war. If it be admitted, as now is imiversally done, that the 
normal and preferable state of nations is one of peace and the abnormal 
and injurious state is one of war, our treatment of war, through its laws, 
should bear a rough resemblance to our treatment of disease. This, 
in the first place, we try to prevent, and if it comes, to minimize its 
effects, both upon the patient and upon his neighbors. Our laws of 
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health are prepared by those who are healthy, and desire to remain so, 
and to fight in every imaginable way against disease. They are not 
made by or to meet the desires of those who look upon disease as normal 
and natural and, if not praiseworthy, at least not to be interfered with 
by the healthy, as it is today by, for instance, quarantining the sufferer. 

When, however, the laws of war are being framed, instead of al- 
lowing them to be dictated by those whose interests are in peace and 
the ways of peace and who expect themselves to remain peaceful and 
desire their neighbors to do the same, we allow them to be dictated by 
those who expect to go to war and who desire their warlike operations 
facilitated and legalized even at the expense of other nations, instead of 
proscribed and confined. 

If the laws of war were framed by those who desired to preserve peace 
and to make war objectionable to those who engaged in it, instead of 
being framed from the reverse point of view, several things occur to 
the present writer as likely to take place among many other reforms 
which undoubtedly would follow. For instance: If war is to be treated 
as an evil, as it is, the international laws of war and national laws 
as well, should prohibit, under the severest possible penalties, the sale 
of arms or ammunition to any nation at war or which may be reasonably 
expected soon to take up arms. If our laws, international and national, 
were further civilized from the same point of view, smug financiers in 
European capitals would not furnish money to enable wars to be carried 
on, as they have been doing even within the past few months. 

Rewriting the laws of war from the standpoint of health rather than 
of disease, neutral nations will not permit themselves to be interfered 
with in conducting the orderly operations of commerce because two 
nations, crazed with the war spirit, are at each other's throats. Such 
neutral nations would say that there was no foundation in justice for the 
so-called right of blockade and that they had a perfect right to trade 
with whomsoever they might choose, without being halted, directed 
and controlled by a bad-tempered or covetous combatant. It remains 
true, however, that it might also be well to consider the boycott of fight- 
ing nations by refusing all commercial intercourse with them till war 
ceases, thus pursuing the analogy afforded by imprisonment of civil 
offenders till they have had time to repent of their misdeeds. 

Again, such neutral nations might well insist that they and their citi- 
zens should not be made the sufferers, as they are today, under the 
common law of war, from what are called the accidents of war. If a 
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man, crazed with anger, striving to kill his enemy, shoots a gmi at him, 
killing a by-stander, he is not acquitted of responsibility either civil or 
criminal. There is no more reason in justice why, if a nation, filled with 
fury against its neighbor, bombards that neighbor's cities, it should not 
be held responsible for the damage inflicted by its misdirected shots 
striking the property of neutrals. If nations propose to dance to the 
strange tune of war, they should be prepared to pay the piper and should 
not be permitted to lay down rules absolving them from any such re- 
sponsibility. 

The ideas above expressed may seem so fanciful at first glance, be- 
cause unaccustomed, as to have about them an air of unsoundness, but 
the writer believes this erroneous. They merely suggest the logical 
application to the laws of war of those principles of order and decency 
which we apply in our daily life as between man and man, and the reason 
is by no means apparent why one man should be obligated to treat his 
neighbor with courtesy and respect and a million men should find them- 
selves at perfect liberty to set aside all laws of decency. There seems at 
least to be no reason why we should not speedily surrender our ancient, 
barbaric and illogical point of view for one which will be truly modem, 
civilized and logical. 

The man who will consider in all its ramifications the rewriting of 
the laws of war from the standpoint of international health and justice, 
abandoning the standpoint of international disease and consecrated 
injustice, will work to bring about an ultimate revolution in our inter- 
national affairs by no means inferior to that accomplished by Grotius 
and more lasting, because he will base his reasoning upon inmiutable 
principles of right. He will at the same time, his ideas once accepted, 
do more to establish the cause of peace than existing activities have been 
able to accomplish, and this simply through applying to nations acting 
in their national capacities the inexorable logic we apply to individuals 
acting in their private capacities. 

The work of M. M^rignhac has not done this, but we may not criticise 
him therefor, since no predecessor has done it. Within the limitations 
under which he has written, his work is well done, but the future, if we 
are to progress, must show a greater work upon the laws of war, which 
I believe will be of the character I have endeavored to indicate. 

Jackson H. Ralston. 
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StaaUiches deutsches Intern(Ui<mdlrprivatrecht und volkerrechdiches In- 
terncUioTuilr-privatrecht der Hdogervertrdge. By Wilhelm Kaufmann. 
Breslau: M. & H. Marcus. 1910. pp. 59. 

In this pamphlet — a reprint of a portion of a jubilee number dedi- 
cated by members of the law faculty of the University of Berlin to 
Professor Otto Gierke on the occasion of the 50th anniversary of his 
Promovierung as doctor — Professor Kaufmann undertakes a study of 
the nature of the rules of private international law sanctioned by the 
German legislator and of those adopted by the convention of The 
Hague. The author shows the fundamental differences existing in many 
respects between the aims, scope, and application of the rules prescribed 
by a particular sovereign Power for the solution of the conflict of laws 
and those resulting from international agreement between a number of 
states. He points out the defects which in the very nature of things, 
attach to the regulation of the conflict of laws by a single state, and the 
advantages resulting from international agreement. Special considera- 
tion is given to renvoi, to public policy, and to other questions demanding 
different solutions according to the nature of the system (whether 
national or international) of which they form a part. 

Ernest G. Lorenzen. 

Le Droit des Gens en Marche vers la Paix et la Guerre de Tripoli. By 
Jonkheer J. C. C. Den Beer Poortugael. The Hague: Martinus 
Nijhoff. 1912. vii, 133 pages. 

This book is the outgrowth of an effort made by the author in 1911 
to cooperate with the Carnegie Peace Endowment, Division of Inter- 
national Law, in its work of promoting the development of the law of 
nations and the substitution of a judicial system for war in the settle- 
ment of controversies. A memorandum sent in the autumn of 1911 to 
Dr. James Brown Scott, who had invited his cooperation, constitutes 
the basis of this work^ though this memorandum has been revised, much 
enlarged and brought up to date. 

General Den Beer Poortugael, the author, was, before his death re- 
cently, one of the most eminent authorities of Western Europe on inter- 
national law. He represented The Netherlands in both the Hague 
Conferences, where he took advanced ground in favor of limitation of 
armaments and the substitution of a general judicial system for war in 
dealing with international differences. 

In the opening of his work he takes a rather pessimistic view of the 
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general political situation at the time when it was written, in 1911. 
Insurrections in Mexico, in South and Central America, and in China, 
and the troubles in Northern Africa, etc., led him to feel that we are 
not very far advanced in the domain of law (droit) in international 
affairs, notwithstanding the two peace conferences at The Hague. As 
the general political situation of the world has not improved but in some 
respects grown worse since his volume was written two years ago, his 
treatment of his subject is peculiarly appropriate to our time. 

In his rapid historical sketch of the character of wars, their calamities, 
disasters, cruelties and injustices, he reminds one of the earlier paci- 
fists — Worcester, Dodge, Channing, and Ladd — in his conception 
of the moral baseness of the system of brute force. He does not believe 
that war will disappear from the world at one blow. But he holds that 
it is not an inevitable expression of human nature and society, as some 
have held, and that it will certainly gradually decline with the progress 
of the true principles of civilization. 

He pens a very severe word of condemnation for spying in time of 
peace, as well as for the shocking cruelties of both the Italian and the 
Turkish soldiers in the Tripolitan war, of which he gives examples. 
He admits the great diflSculty of applying the accepted laws of war in a 
conflict with uncivilized peoples. But the fact that such peoples do 
not observe these laws does not excuse a civilized Power from respecting 
and keeping them in a war with the uncivilized. 

In his chapter on Italy's declaration of war against Turkey, he ex- 
amines the grievances, which were brought forward by the Italian Gov- 
ernment to justify its course, and finds that these furnish not even a 
plausible excuse for the declaration in the manner in which it was made. 
Italy proceeded on the theory that "might makes right." The declara- 
tion was in violation of the Hague Conventions of 1899 and 1907. It 
was likewise in violation of Article VII of the Treaty of Paris of 1856, 
which pledged the signatories to respect the territorial integrity of 
the Ottoman Empire. It was furthermore in violation of Article VIII 
of the same treaty, which stipulates that before going to war a nation 
shall notify the other signatory Powers and give time for mediation. 
Italy acted as if this treaty had no existence. Treaties, the author holds, 
are inviolable, and no one nation party to a treaty has the right to free 
itself from its obligations without the consent of the other contracting 
party. Italy's pretended right to Tripoli because the Romans once oc- 
cupied the country, or because of its geographical situation, or be- 
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cause of the action of the other Powers in seizing portions of Northern 
Africa, the author meets with scarcely suppressed ridicule. He cites 
the utterances of prominent men and journals in other countries, and 
the numerously signed Juridical Protest of eminent Englishmen in 
support of his claim that the general public opinion of the civilized 
world condemned the conduct of Italy. 

In his chapter on ''The Remedies" for war, the author deals in a 
trenchant way with the influence of the chauvinistic press, which he 
considers to be very often, if not generally, in our day the "deadly in- 
fluence" which engenders war. He cites examples from the EIngUsh 
papers before the outbreak of the Boer War, and from the Italian 
journals which did so much to bring on the war in Tripoli. This class 
of journals must, he says, be combatted with the same arms, that is, 
with other papers. He lays great stress on the education of the young, 
who must be taught that there is not one morality for individuals and 
another for states. "There are not two kinds of morality, one for in- 
dividuals and another for peoples, one for the poor and another for the 
rich, one for the small and another for the great of the earth. Evil 
remains evil everywhere and for all. The commands which God has 
given and placed in the conscience of men and which Moses engraved 
on tables of stone on Mount Sinai must regulate the conduct of the entire 
world without any exception." The children at home and in the schools 
must be "penetrated" with this universal morality. Among the fruit- 
ful sources of war he places "secret treaties," which have done such 
enormous mischief among the modem European nations. This abuse 
of treaties, which are "the comer-stone of international law," must 
be wholly abandoned. In his treatment of the great armaments of the 
day, as a ruinous charge on the people and as provocative of suspicion 
and jealousy, which are liable to provoke war through their employ- 
ment to promote economic expansion, he leaves nothing to be said. 
He urges the freest intercourse among peoples in education, travel, 
trade, etc. " Everybody for everybody " should be the slogan. 

The whole chapter on the remedies for war, including the section on 
obligatory arbitration, is of a very high order, and has rarely, if ever, 
been surpassed in its insight both moral and political. He makes a fine 
discrimination between real and spurious national honor and quotes 
approvingly President Taft's famous utterance in New York on 
March 22, 1910, in favor of arbitration even of questions of honor 
and vital interest. 
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After discussing the question of an ''International Armed Force" 
to serve simply and purely as a police power, of which he approves, he 
has a "Last Word" on the general situation of the day, the rivalry in 
armaments, the prodigious burdens laid by them on the peoples, the 
ruin which awaits the nations at the end of the race, if the whole course 
of things is not changed. He continues: "There remains indeed much 
to be done to facilitate the march of the law of nations towards peace." 
But though the way may be long and the obstacles many, the end, he 
believes, will at last be attained if we continue our course courageously 
under the guidance of the " Shining Star of Truth." 

There are two brief annexes to the work, one giving the text of the 
Juridical Protest, already mentioned, against the war in Tripoli, and 
the other the brief speech made by the author before the First Commis- 
sion of the Hague Conference of 1899. 

The high character of the work is sustained from the beginning to the 
end, and it is an unusually important contribution to the study of the 
manner in which international law may be made to promote the coming 
of the era of good-will, justice and peace. 

Benjamin F. Trueblood. 

La NeiUraKzzazione. By Dr. Aldo Baldassarri. Rome: Topogr^a 
Fratelli Pallotta. 1912. pp. viii, 165. 

This little treatise is devoted to the study of the relations created 
between states by neutralization, using the word in its more restricted 
sense as applied to the deliberate neutralization by treaty in permaA 
nence, or for an unlimited term, of a state or part of a state. The some- 
what closely related case of neutralization of national or international 
organizations, such as the hospital service in case of war, is merely 
glanced at, and the greater part of the work is given to an historical 
analysis of the several treaties upon which the principal cases of terri- 
torial neutralization are based. 

The author justifies his enterprise by pointing out that the subject 
has hitherto been treated somewhat as a curiosity of international law, 
and that it has not in fact even yet found a settled and systematic place 
of its own in works devoted to that science. 

The truth is that the examples of neutralization are as yet of very 
limited number, so limited that it is not altogether easy to infer prin- 
ciples of general application from the details of treatment arising out 
of special circumstances. It is in fact a comparatively new device tend- 
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ing to remove certain incitements to war or to reduce in some degree the 
destructive effects of war, should it break out. It has abeady proved 
its value as an immediate solution of pressing and dangerous ques- 
tions, and it is no depreciation to say that the ultimate strength of this 
kind of fireproof construction in case of a general conflagration is as 
yet unascertained. 

A contract in the form of a treaty is at the foundation of every case 
of neutralization: we must then examine the obligations assumed by 
each of the parties, that is, on the one hand, the neutralized state, 
and on the other, the neutralizing states. The cases of Switzerland 
and Belgium afford the standards for comparison, and, indeed, it is 
not unlikely that the entire idea is in its main features a result of the 
historical position of Switzerland in Europe. For centuries previous 
to 1815, the Confederation of Cantons had held its independence, had 
made a definite policy of neutrality in all European wars, and had by 
its geographical conditions been enabled on the whole to maintain this 
position. At the Congress of Vienna, the Powers recognized this atti- 
tude, assented to it, and, admitting it to be for the advantage of all 
concerned, practically became joint guarantors of the continuance 
of the statiLS quo. 

What then are the obligations of the neutralized state? First, no 
doubt, abstention from war against the neutralizing states, the other 
parties to the contract; but the case of Switzerland, Dr. Baldassarri 
thinks, makes it very evident that more than this is inherent in the very 
idea of neutralization; what was understood and secured in that case 
at least was adherence in the future to the traditional attitude of the 
Confederation of neutrality in all European wars. The obligation to 
abstain from war necessarily infers abstention from all offensive alli- 
ances; on the doubtful point of the right to enter into defensive alliances, 
the author decides in favor of the right, always assuming that the obli- 
gation imdertaken by the neutralized state does not infer warlike meas- 
ures on its part. 

The obligations assumed by the neutralizing towards the neutralized 
state can be readily summed up in the one duty of absolute respect for 
the rights and integrity of the latter as it now exists. This obligation 
is also a mutual one as between the several neutralizing states them- 
selves. Thus a violation of neutrality on the part of one state is not 
only a wrong done to the neutralized state, but an injury to all the 
others which joined in the act of neutralization. Whether such a viola- 
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tion must necessarily as a duty be resented depends on whether an 
actual guaranty was given or whether the neutralization was merely 
assented to. 

The neutralization of parts of states as, for example, of the Suez 
Canal, presents special problems, depending on the circumstances of 
each case, and this is even more the fact when we come to deal with 
what Dr. Baldassarri calls imperfect neutralizations, the special exam- 
ples selected by him being the treaties between Buenos-Ayres and Chili 
as to the Straits of Magellan, and the case of the Panama Canal Zone. 
These neutralizations are described as imperfect for the reason that 
they arise out of a treaty intervening between two nations mainly con- 
cerned, but inasmuch as other nations which may eventually be more or 
less directly concerned have not adhered or assented to the terms of 
neutralization, an anomalous situation might under some circumstances 
present itself in which the obligation assumed by one of the treaty 
parties would be inconsistent with the ordinary obligations of a neutral. 

Thus, according to the author's reading of the Hay-Pauncef ote Treaty, 
in the event of a war between Great Britain and Japan, while Great 
Britain, as one of the parties to the treaty, could have no groimd for 
objection to the use of the Canal by the warships of Japan, the latter 
would imder the ordinary rules of international law be in a position to 
call the United States to accoimt for failure in the duties of a neutral 
in permitting British warships to pass through the Canal. In this view, 
it is only in case the other Powers which have any practical concern 
in the matter should assent to the treaty that the neutralization could 
be considered perfect. 

It may perhaps be questioned whether the distinction between the 
so-called perfect and imperfect neutralization is of very great importance. 
If it has any real basis, it lies mainly in the introduction into the treaty 
of an element somewhat in derogation of the ordinary rule of inter- 
national law and therefore requiring assent by the other parties before 
it can be considered as binding on them. As a matter of fact, e\ery case 
of neutralization has its own peculiar stipulations and conditions and 
it may perhaps be most usefully regarded as a new and as yet only 
partially tried device for the solution of knotty problems, the full pos- 
sil)ilities of which will be proved only by experiment. As yet, it can 
be best illustrated by the historical method to which Dr. Baldassarri 
has in the present case for the most part adhered. 

James Barclay. 
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Das Wesen des VoVcerrechta und die clausula rebus sic stantibus. By Dr. 
Jur. Erich Kaufmann. Tabingen: J. C. B. Mohr (Paul Siebeck), 
1911. pp. xii, 321. 

This little monograph is divided into an introductory and four addi- 
tional chapters. In his preface the author observes that there are two 
modes of dealing with the problem of the clause rdms sic staniibus usually 
held to be implied in treaties — the doctrinal-historical and systematic 
methods. He has chosen to adopt the latter mode of treatment. 

In his second chapter the author does, however, present us with some 
''Historical Evidences." In this connection he discusses the limitations 
imposed by the Paris Treaty of 1856 upon Russia on the Black Sea, 
the repudiation of the free status of the harbor of Batum through the 
Russian Ukase of 1886, the renunciation of the London Protocol of 1852 
by Prussia and Austria, and the annexation of Bosnia and Herzegovina 
in 1908-09. But we need a much more impartial and comprehensive 
study of historical instances than is furnished in this chapter. 

The third chapter (pp. 45-56) is devoted to a refutation of the theory 
of Dr. Jur. Bruno Schmidt, whose important monograph Uber die v6U 
kerrechtliche clauMila r^ms sic stantibus was published in 1907. Dr. 
Schmidt indeed admitted that the doctrine of rd)u^ sic staniibus has 
played a certain part in the practical international life of states, but 
denied to it a positive sanction in international law. In other words, 
Schmidt held to the doctrine of paxia servanda sunt as the positive rule 
or principle of international law, though he appears to admit exceptions 
in practice. This controversy is conducted on both sides mainly on 
theoretical premises and seems to lead to barren results. 

In the remaining chapters, Dr. Kaufmann attempts to establish his 
thesis on highly abstract and theoretical grounds, based partly on analo- 
gies in private law and so-called doctrines of political theory or philoso- 
phy. For example, he discusses such problems as the "succession" 
theory, the concept of the individual, the " Voraussetzung," the concept 
of law, etc., etc. 

We confess to very little interest in these matters, at least in this con- 
nection. What we should like to see is a real investigation of historical 
precedents and their criticism in the light of the international welfare 
and of admitted principles of law and equity. This is a subject of vital 
importance, especially in view of the happy progress which is being made 
in the direction of the judicial settlement of international disputes. 

As an example of irrelevancy and of that belatedness which appears 
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still to be characteristic of some German publicists, we cite the fol- 
lowing passage from p. 146: 

"Not the 'association of men of free will/ but triumphant war is the 
social ideal: — triumphant war as the final means to every highest aim. 
In war the State reveals itself in its real essence; war is the State's high- 
est achievement; in war the State attains its fullest development." 

Amos S. Hershey. 

iTUernattonal Law. By L. Oppenheim. Vol. II, War and Neutrality. 
2nd ed. New York: Longmans, Green and Company. 1912. 
pp. xxxvi, 711. 

The second edition of Professor Oppenheim's well known work has 
already received a cordial welcome at the hands of those who have ap- 
preciated his thoughtful and scholarly treatise from the time of its 
first appearance in 1905-1906. In the preface to the revised edition 
of this second volume the author calls attention to the fact that a num- 
ber of new topics have been discussed, notably the questions whether 
enemy subjects have persona standi injudidOy and whether trading with 
enemy subjects is permitted. Several chapters of the earlier edition 
had to be entirely rewritten, owing to radical changes introduced into 
some branches of international law since 1906. 

The chief merit of the present volume is the smgular skill with which 
the author presents the results of the Second Hague Conference and of 
the Declaration of London. His remarks on the proper method of han- 
dling the agreements reached at those two Conferences are very judicious, 
and it would be well if they could be kept in mind by writers who are 
inclined to treat those agreements as settled law. They have not yet 
been generally ratified, and in consequence, says Professor Oppenheim, 
"the task of the writer of a comprehensive treatise on International 
Law is very diflScult: He must certainly not treat the rules in these un- 
ratified documents as law, but, on the other hand, he must not ignore 
them. For this reason the right method seems to be to give everywhere 
the law hitherto prevailing, and to give also the changes in the law 
which are proposed by these unratified documents." 

It may be pertinent to ask under what conditions the conventions 
of the Hague Conferences and the Declaration of London will warrant 
being considered settled law? Not only will it be necessary that these 
agreements shall be ratified by the great body of states, and that they 
shall be ratified without the important reservations which at present 
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limit the acceptance of them by many states, but also that they shall 
have been in practice between nations for a shorter or longer period, 
until they have acquired such force from custom that the right retained 
by each state to denounce individual conventions of the Hague Confer^ 
ences, or the Declaration of London as a whole, shall have ceased to 
have any practical application. So long as a nation has the legal right 
to refuse to continue to abide by a given rule, it is hardly safe to regard 
the rule as settled law. It is true that a nation may violate even the long-' 
standing and well-defined rules of customary law; but in such a case 
the condemnation of the civilized world would operate as a sanction 
which could not be applied to the exercise of a legal right to withdraw 
from the practice of a rule of statutory law. It need hardly be observed 
that in some cases the conventions of the Hague Conferences embody 
previously existing rules of law which, of course, lose nothing of their 
force by reason of the fact that nations retain the right to denoimce a 
given convention as a whole. It is to be hoped indeed that not only 
will nations not avail themselves of their right to denoimce a given con- 
vention, but that those individual states which have made reserva- 
tions of important articles of the conventions will in time yield in 
favor of rules which commend themselves to the great body of 
nations. 

In illustration of Professor Oppenheim's admirable method of dis- 
cussing disputed questions, we may refer to his treatment of the so-called 
doctrine of "continuous voyages" (pp. 499-506). The doctrine is first 
stated as it was held by the British prize courts in such cases as that of 
the William (5 C. Rob. 385) in which the condemned cargo was captured 
while the vessel was on her way to the enemy port. The later doctrine 
of the American prize courts is next stated, justifying the condemna- 
tion of the cargo when the vessel was captured on her way to the neutral 
port from which she was later to proceed to the enemy port. The next 
step was to condemn a cargo captured on its way to a neutral port be- 
cause it was proved that the cargo, contraband if boimd for a hostile 
destination, was to be transhipped by other hands to an enemy 
port, as in the cases of the Springbok and the Peterhoffy arising during 
the American Civil War. Later British practice during the South 
African War is next cited, showing the adoption of the American doc- 
trine. After citing the opinions of certain Continental writers on the 
subject, the author next proceeds to explain the compromise offered in 
the Declaration of London, which recognized the application of the doo- 
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trine of continuous voyages with regard to absohUe contraband and re* 
jected it with regard to conditional contraband. 

Nothing short of the highest praise can be given to this simple and 
logical method of presenting a subject. It is preeminently the part of a 
teacher to exhibit not only the actual state of the law at the time, but 
the growth of the law and the fundamental principles imderlying a 
given system of rules. It is in this respect that Professor Oppenheim's 
treatise will be of especial service to the students for whom the author 
says that it is primarily intended. 

Charles G. Fenwick. 
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